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Anited States Court of Appeals
for the Jfederal Circuit

UNDER SEAL (NON-PUBLIC ORDER)

IN RE COMPLAINT NO. 23-90015

Before MOORE, Chief Judge, PROST and TARANTO, Circuit
Judges.

PER CURIAM.
REPORT AND RECOMMENDATION

On March 24, 2023, this Special Committee (Commit-
tee) was appointed to investigate, and to report its findings
and recommendations with respect to, a complaint identi-
fied against Judge Newman raising concerns that she may
suffer from a mental or physical disability that renders her
unable to discharge the duties of her office. Judge Newman
1s 96 years old and has served with distinction as an active
judge on this Court for 39 years. She has been a valued
and respected colleague, and her many contributions to the
Court, to the patent system, and to the law cannot be de-
nied. The question presented to this Committee, however,
1s not whether Judge Newman has had an extraordinary
career or whether she has made important contributions to
the law. Instead, this Committee is charged with the un-
enviable task of investigating—in light of her extraordi-
nary delays in issuing opinions and concerns about her
mental fitness raised by numerous interactions with court
staff—whether Judge Newman now suffers from a disabil-
ity that renders her no longer capable of performing her job
as a judge.
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This difficult inquiry, which it is the Committee’s duty
to conduct under the governing statute and rules, has been
frustrated from the outset by Judge Newman’s consistent
refusal to cooperate. The Committee repeatedly ordered
Judge Newman to undergo a neurological evaluation and
neuropsychological testing (“medical examinations”) by
professionals selected by the Committee and to provide cer-
tain medical records, and also requested that she sit for an
interview with the Committee. Even when the Committee
recounted extensive evidence (described below) raising rea-
sonable concerns that Judge Newman might suffer from a
cognitive or physical impairment and reiterated (in some
instances for the third time) the need for medical examina-
tions and medical records, and the advisability of an inter-
view, Judge Newman still refused to cooperate on all
fronts.

As a result, this investigation was amended to include
the question whether Judge Newman’s refusal to cooperate
constituted misconduct. The Committee determined that
Judge Newman’s refusal to cooperate “significantly im-
pair[ed] the Committee’s ability to make a fully informed
assessment of whether Judge Newman suffers from a dis-
ability.” June 1 Order at 2. Under the Judicial Conduct
and Disability Act (Act), the Committee is charged with
providing the Federal Circuit Judicial Council (“Judicial
Council”) with a “comprehensive written report” including
“findings” on the ultimate question of disability. 28 U.S.C.
§ 353(c). Because the Committee determined Judge New-
man’s non-cooperation significantly impaired its ability to
make a fully informed assessment of the disability at issue,
it narrowed the focus of its investigation (at least at this
time) to address solely the question whether Judge New-
man’s failure to cooperate constitutes misconduct under
the rules adopted by the Judicial Conference to implement
the Act. June 1 Order at 2-3. Rule 4(a)(5) of the Rules for
Judicial-Conduct and Judicial-Disability Proceedings
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(Rules) expressly provides that “[c]ognizable misconduct in-
cludes refusing, without good cause shown, to cooperate in the
investigation of a complaint.”

For the reasons explained below, the Committee finds
that Judge Newman has not shown good cause for refusing
to cooperate with the Committee’s orders and that her fail-
ure to cooperate constitutes misconduct under Rule 4(a)(5).

One basis for the concern about disability that justifies
the orders for medical examinations and records is incon-
trovertible data from the Clerk’s Office establishing that
Judge Newman (despite having a significantly reduced
workload) is unable to complete her work in a timely fash-
ion. From October 2021 through March 2023, Judge New-
man authored (including her dissents) less than half the
opinions of an average active judge (28 compared to 61 for
an average judge) and her opinions took approximately
four times as long to issue (199 days compared to 53 days
for an average active judge). And from May 2022 through
April 2023, Judge Newman sat on half as many cases as
her colleagues (65 compared to 129 for an average active
judge). She took four times as long to write half the opin-
ions while sitting on half the number of cases as her col-
leagues. Moreover, despite having no new cases assigned
for what is now six months (April through September
2023), not sitting on motions panels, and having three law
clerks and a judicial assistant, Judge Newman still has a
backlog of seven opinions that have not issued, and they
now average 230 days old.

A second basis for the disability concerns justifying the
orders at issue is the extensive evidence gathered from
more than 20 interviews with court staff. These affidavits
detail staff reports of deeply troubling interactions with
Judge Newman that sadly suggest significant mental dete-
rioration including memory loss, confusion, lack of compre-
hension, paranoia, anger, hostility, and severe agitation.
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These affidavits were provided to Judge Neman on June 1
and the details in them have not been disputed by Judge
Newman. Instead, Judge Newman dismissively character-
izes the concerns raised by staff as “minutiale]” and “petty
grievances.” July 5 Brief at 15. We strongly disagree. The
events staff have described raise concerns about serious
dysfunction on Judge Newman’s part that amply warrant
the orders of medical examinations, records, and requests
for an interview.

The staff have reported that Judge Newman has been
unable to remember from day to day how to perform simple
tasks, such as bringing the standard materials (e.g., briefs
and bench memos) to court, logging onto the computer net-
work, and locating files. The staff also report that, when
help has been offered on these matters, she has appeared
“paranoid” and insisted that her devices are hacked and
bugged, sometimes by the Court itself. She has appeared
unable to comprehend or recall explanations that are given
to her, and staff have had to address the same matters over
and over with her. Staff across the Court have reported
exchanges with Judge Newman in which they have had to
answer the same questions from her repeatedly in the same
or subsequent days (many recorded in email exchanges),
because she has not remembered or understood the an-
swers.

Staff have also raised serious concerns about Judge
Newman’s ability to manage her chambers. One of Judge
Newman’s clerks apparently has been assigned personal
tasks such as grocery shopping and driving Judge Newman
to her medical appointments. That clerk has felt empow-
ered to call Judge Newman’s judicial assistant in the mid-
dle of the night to demand personal services for herself,
such as wake-up calls. When this practice became intoler-
able and was raised in the Court’s Employment Dispute
Resolution (EDR) process, the clerk in question refused to
agree to halt her midnight calls even temporarily. Judge
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Newman not only failed to take any steps to rectify the
matter as supervisor of the employee; she sent an email to
roughly 95 court staff exposing details of the confidential
EDR matter. When the same clerk, represented by coun-
sel, was asked in this investigation about exactly what
work she did in Judge Newman’s chambers, she invoked
the Fifth Amendment to avoid incriminating herself.

When Judge Newman’s judicial assistant felt that
Judge Newman was retaliating against him for raising
matters in the EDR process (including the conduct of the
clerk noted above) and, as part of the EDR process, secured
an alternative work arrangement that allowed him to use
a work-station outside her chambers, she ignored that tem-
porary resolution. She threatened to have him forcibly re-
moved from the building and arrested and then gave him
an ultimatum: return to chambers immediately or she
would accept his resignation—i.e., he would lose his job.

When the judicial assistant decided he could take no
more, he left her chambers permanently and took on a new
assignment within the Court, and his computer was moved
with him—which is standard practice, computers being as-
signed to and moving with individuals within the Court.
Judge Newman became convinced that his computer had
been stolen along with information from her chambers. No
matter how many times the situation has been explained
to her by IT staff and the Clerk of the Court (all her cham-
bers information always was stored and remains stored on
her network shared drive, not on the hard drive of that
computer), she has repeatedly made accusations about a
stolen computer with her chambers’ information. In one
recent interaction, IT staff reported, an “angry” Judge
Newman “was pacing back and forth” and “mumbling
about how her computer and phone had been taken away
from her” and insisted in an “angry voice” that she wanted
her “twenty-year-old computer and phone back.”
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Staff have variously described Judge Newman in their
interactions with her as “aggressive, angry, combative, and

9,

intimidating”; “bizarre and unnecessarily hostile”; making
“personal accusations”; “agitated, belligerent, and demon-
stratively angry”; and “ranting, rambling, and paranoid.”
Interactions with Judge Newman have become so dysfunc-
tional that the Clerk of the Court has advised staff to avoid
interacting with her in person or, if such interaction is un-
avoidable, to bring a co-worker with them. The evidence
cannot be dismissed as involving only “minutiale]” or
“petty grievance,” and it does not evince merely bad behav-
ior; it raises serious concerns about Judge Newman’s cog-

nitive functioning.

For these reasons, the Committee was amply justified
in issuing its orders demanding medical examinations and
medical records, and requesting an interview. And Judge
Newman’s failure to cooperate with the Committee’s orders
for medical examinations, medical records, and an inter-
view has prevented the Committee from completing its cen-
tral task—namely, reaching a conclusion about whether
Judge Newman suffers from a disability. She has offered
no adequate justification for this failure to cooperate. Her
conduct, we conclude, is “prejudicial to the effective and ex-
peditious administration of the business of the courts.” 28
U.S.C. § 351(a).

Our conclusion is supported by the holding of the Com-
mittee on Judicial Conduct and Disability of the Judicial
Conference of the United States (the “JC&D Committee”)
in the Adams case. See In re Complaint of Judicial Mis-
conduct, C.C.D. No. 17-01 (U.S. Jud. Conf. 2017) (“Ad-
ams”). There, a judge subject to an investigation for a
possible disability refused to comply with an order to un-
dergo a mental health examination by a medical profes-
sional of the special committee’s choosing. The JC&D
Committee of the Judicial Conference held that the judge’s
“failure to cooperate through his repeated refusals to
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undergo the mental health examination impeded the Judi-
cial Council’s ability to conduct a thorough and conclusive
investigation,” and “[a]s such, it was conduct ‘prejudicial to
the effective and expeditious administration of the busi-
ness of the courts.” Id. at 29-30 (quoting 28 U.S.C.
§ 351(a)). We find the same here.

Judge Newman has no sound defense of her refusal of
the medical examinations and records. In particular, she
has not remotely shown the bases for the Committee’s de-
mands for medical examinations and records to be insuffi-
cient. The statistics concerning Judge Newman’s case
handling unmistakably show Judge Newman’s recent ina-
bility to keep up with the work required of an active judge
on our Court. And the concerns about disability raised by
the staff accounts are not answered by the dismissive char-
acterization of those accounts as involving only “minu-
tiale]” and “petty grievances.” July 5 Brief at 15. That
response just ignores how those accounts directly evince
cognitive problems on Judge Newman’s part. It also treats
as beneath notice the considerable toll on staff reflected in
the accounts: Judge Newman’s actions wore on her judicial
assistant’s mental and physical health to the extent that
he sought help from medical professionals; one of her law
clerks reported that working in her chambers “was taking
a toll on my mental health”; the Clerk of the Court has re-
ported that Judge Newman’s repeated accusations have
caused him “emotional stress and discomfort, including
loss of sleep and heightened anxiety”; and IT staff have re-
ported being left “shaken and upset” by the interactions
with an “angry” Judge Newman. That Judge Newman has
chosen to respond to the staff reports in the way she has,
in the Committee’s view, only underscores that there are
reasonable grounds to have concerns about her cognitive
state.

For the reasons set out in detail below, we reject the
various arguments Judge Newman has offered to justify
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her refusal to cooperate. Among other things, Judge New-
man has argued that this proceeding violates due process
because the Chief Judge both initiated the proceeding and
serves as a decisionmaker and because judges on the Judi-
cial Council may be witnesses, and she has claimed that
the actions of the Judicial Council and the Committee show
bias against her. She has also submitted a report from her
own neurologist, which she claims obviates the need for
any further medical examinations. None of these argu-
ments has merit. Some amount to challenges to the funda-
mental choices that Congress and the Judicial Conference
built into the statute and governing rules. And as for
Judge Newman’s neurologist’s report, it is settled law that
the Committee may insist on an examination by independ-
ent professionals chosen by the Committee. In any event
the report Judge Newman offers relied upon the admin-
istration of a partial ten minute test in which the doctor
reported that Judge Newman failed 80% of the memory re-
lated questions and Judge Newman refuses to disclose the
materials which were provided to the doctor in forming his
opinion. Finally, the scoring of the test has inconsistencies
on its face making it clear that it cannot be relied upon.

We conclude that Judge Newman’s action constitutes a
refusal to cooperate that is serious misconduct. Judge
Newman has prevented the Committee from completing its
assigned task under the Act. Thwarting the process Con-
gress created for determining whether a life-tenured judge
suffers from a disability is a serious matter.

The Committee’s role under the Act is essential for the
proper functioning of the judiciary. As relevant here, the
Act creates a mechanism, important in a system that pro-
vides judges life tenure to ensure independence, to address
the unfortunate reality that some judges may no longer be
fit to perform the duties of their office. The Act gives the
judiciary the responsibility for regulating itself in that re-
gard through investigations such as this. The obligation is
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owed to the litigants and attorneys who come before the
Court, the employees who work for the Court, and the gen-
eral public who must have justified confidence in the com-
petence of the judiciary.

Just as this Committee has a duty to carry out its re-
sponsibilities under the Act, all judges have an obligation
to cooperate with proceedings under the Act to ensure that
self-policing by the judiciary can function properly. Here,
to carry out its responsibilities, given the ample bases for
concern about disability, the Committee demanded medical
examinations and records to address the serious disability
issue. Judge Newman, as a member of the judiciary, had a
duty to undergo the examinations and provide the records
to make the self-policing mechanism work. To refuse to do
so here without adequate justification, as Judge Newman
has done, is to bring the statutory mechanism for address-
ing disability to a grinding halt and thus to undermine the
interests of litigants, employees, and the public in having
that mechanism work.

Under the circumstances, therefore, the Committee be-
lieves that Judge Newman’s actions thwarting this inves-
tigation constitute a serious form of misconduct. That
misconduct, which is continuing, cannot be met with a mi-
nor sanction that a life-tenured judge might ignore. In-
stead, the Committee believes that the only sanction that
would appropriately address this serious matter is the sus-
pension of all case assignments for a fixed time period of
one year, subject to consideration of renewal if the refusal
continues after that time and to consideration of modifica-
tion or rescission if justified by an end of the refusal or by
other changes. This sanction is supported by Adams,
where the JC&D Committee explained that, if the subject
judge continued to “refuse to submit to the mental health
examination” that had been ordered, “sanctions for [his]
continued failure to cooperate—including the prohibition of
the assignment of new cases on a temporary basis for a
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time certain—may be warranted.” Adams, C.C.D. No. 17-
01, at 39.

Accordingly, as a sanction for Judge Newman’s miscon-
duct in refusing to cooperate with the investigation, the
Committee recommends that the Judicial Council preclude
Judge Newman from sitting on any new cases (panel or en
banc)! for one year or until she complies with the Commit-
tee’s outstanding orders such that the inquiry into whether
she suffers from a disability may be completed.

I. PROCEDURAL BACKGROUND AND COURSE
OF THE INVESTIGATION

On March 24, 2023, Chief Judge Moore entered an or-
der pursuant to Rule 5(a) of the Rules identifying a com-
plaint concerning Judge Newman based on information
providing probable cause to believe that Judge Newman
“has engaged in conduct prejudicial to the effective and ex-
peditious administration of the business of the courts’
and/or ‘is unable to discharge all the duties of office by rea-
son of mental or physical disability.” March 24 Order at 1
(quoting 28 U.S.C. § 351(a)). The order explained that the
Chief Judge’s decision to identify a complaint was based on
information provided by judges and court staff raising con-
cerns (i) that Judge Newman was responsible for extensive
delays in resolving cases and appeared unable to complete
her opinions in a timely fashion, and (ii) that Judge New-
man appeared to suffer from “impairment of cognitive abil-
ities (i.e., attention, focus, confusion and memory).” Id. at
2. The order noted that, after suffering a heart attack in
June 2021, Judge Newman had her workload reduced by
being taken off motion panels and having her sittings re-
duced. Id. at 1. In May 2022, she suffered a fainting spell
and was unable to walk unassisted, after which her

1 This includes en banc matters in which oral argument
has yet to occur.

10
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workload was further reduced. Yet, despite the reduced
caseload, Judge Newman experienced extraordinary de-
lays in issuing opinions.

The order further recounted that, as permitted under
Rule 5, after receiving such information about Judge New-
man, the Chief Judge had conducted a limited inquiry. See
id. at 2.2 That inquiry provided substantial additional in-
formation concerning Judge Newman’s exceptional delays
in resolving cases and information from staff describing al-
leged behavior by Judge Newman in her interactions with
staff that raised concerns about Judge Newman’s cognitive
state. See id. at 2-5. Again, acting pursuant to Rule 5,
prior to identifying a complaint, the Chief Judge sought to
pursue an “informal resolution”3 with Judge Newman. The
Chief Judge met with Judge Newman and explained the
concerns that had been raised about Judge Newman’s de-
lays in resolving cases and her mental fitness. On March
17, the Chief Judge provided Judge Newman a copy of the
order identifying a complaint that would be issued if an in-
formal resolution of the concerns that had been raised
could not be reached. Judge Newman refused to reach any
informal resolution. Accordingly, the Chief Judge issued
the order identifying a complaint on March 24, 2023.

2 See Rule 5(a) (“When a chief judge has information
constituting reasonable grounds for inquiry into whether a
covered judge has engaged in misconduct or has a disabil-
ity, the chief judge may conduct an inquiry, as he or she
deems appropriate, into the accuracy of the information
ST

3 See Rule 5(a) (“A chief judge who finds probable cause
to believe that misconduct has occurred or that a disability
exists may seek an informal resolution that he or she finds
satisfactory.”).

11
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In a separate order entered on March 24, 2023, pursu-
ant to Rule 11, Chief Judge Moore appointed a Special
Committee to investigate the complaint and prepare a re-
port and recommendation for the Judicial Council. Pursu-
ant to Rule 12(a) and 28 U.S.C. §§ 353(a)(1) & 363, Chief
Judge Moore was required to make herself a member of the
Committee. In addition, she appointed Judges Prost and
Taranto. Notice of the order appointing the Committee
was provided to Judge Newman as required under Rule

11(g).4

The Committee immediately undertook interviews
with court staff to gather relevant information concerning
both Judge Newman’s delays in resolving cases and her in-
teractions with court staff. In addition, in April 2023, pur-
suant to Rule 13(a) & (c), the Committee retained the
services of Dr. | NI to serve as an expert con-
sultant to the Committee. Dr.
professor of psychiatry at the University of Colorado and a
board-certified psychiatrist, was recommended to the Com-
mittee by the Administrative Office of the United States
Courts.

On April 6, an order was entered pursuant to Rule 5
expanding the scope of the Committee’s investigation
based on a referral from the Committee pursuant to Rule

4 Separate notice to Judge Newman pursuant to Rule
11(f) before the appointment of the Committee was not re-
quired because, as noted above, Judge Newman had al-
ready been provided a copy of the order identifying the
complaint on March 17 during the limited inquiry con-
ducted by the Chief Judge. See Rule 11(f) (“Before appoint-
ing a special committee, the chief judge must invite the
subject judge to respond to the complaint either orally or in
writing if the judge was not given an opportunity during the
limited inquiry.” (emphasis added)).

12
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13(a) presenting new information. As recounted in the
April 6 Order, the information involved a situation in
which one of Judge Newman’s clerks had been contacting
Judge Newman’s judicial assistant in the middle of the
night on both work matters and personal matters, and the
judicial assistant sought informal resolution through the
Court’s EDR plan. When the Chief Judge emailed Judge
Newman about the situation as the supervisor of the em-
ployees involved, Judge Newman responded with an email
copying the “All Judges” list, thereby disclosing the nature
of the confidential employment dispute and the identities
of the employees involved not only to all judges on the
Court, but also to chambers staff and other employees (95
individuals in all). April 6 Order at 5. Disclosing the EDR
matter in that fashion was a clear violation of the confiden-
tiality provisions governing the EDR process. Based on a
finding that there was probable cause to believe that Judge
Newman’s disclosure of a confidential employment dispute
matter constituted misconduct, the April 6 Order expanded
the scope of the investigation to include this newly identi-
fied matter.

On April 7, after the Committee had conducted multi-

ple interviews with court staff and consulted with Dr. i}
- concerning the testimony gathered in these interviews,
the Committee issued an order determining that it was
necessary for the Committee’s investigation to have Judge
Newman undergo a neurological examination and full neu-
ropsychological testing to determine whether she suffered
from a disability. The Committee had consulted with Dr.
and described to him some of the information about

Judge Newman’s delays in issuing opinions and about her
interactions with staff, and Dr. [} provided his view
that these medical examinations were necessary to ascer-
tain with a reasonable certainty whether a disability ex-
isted. As the April 7 Order recounted, Dr. [JJJJl| had
identified a qualified neurologist and a qualified

13
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neuropsychologist to perform the examinations on an expe-
dited basis in the Washington, DC area. April 7 Order at
2. The order provided the names of these specialists. Id.
It also noted that “Dr. [JJJll is also available to speak to
Judge Newman to answer any questions about the nature
of the examination and testing” and provided Dr. [ lks
telephone number so that Judge Newman or someone act-
ing on her behalf could contact Dr. |l directly. Id. The
order expressly cautioned that refusal to comply without
good cause shown could result in the investigation being
expanded to consider whether failure to cooperate consti-
tuted misconduct under Rule 4(a)(5). Id. at 2-3.

Judge Newman failed to respond to the April 7 Order
(or to request an extension of time to respond) by the April
11, 2023 deadline set by the Committee.

On April 13, pursuant to Rule 13(a) at the Committee’s
request, the scope of the investigation was expanded to in-
clude whether Judge Newman’s failure to cooperate con-
cerning the ordered medical examinations constituted
misconduct. April 13 Order at 2. Judge Newman had also
refused to accept service of orders issued by the Committee
and instructed the mailroom at her residence to refuse to
accept the orders. Atthe Committee’s request, the scope of
the investigation was also expanded to include whether
failure to cooperate with the investigation in that respect
constituted misconduct. Id.

On April 17, the Committee issued an order seeking
certain medical records and an interview with Judge New-
man. Dr. il had advised the Committee that Judge
Newman’s medical records related to an alleged cardiac in-
cident and episodes of fainting could shed light on a condi-
tion relevant to assessing her cognitive state. Accordingly,
the order required Judge Newman to provide medical rec-
ords related to the health incidents described in the March
24 Order (i.e., what the March 24 Order described as a

14
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heart attack and an incident of fainting). April 17 Order at
1. Second, the order required Judge Newman to provide
records “of any treatment or consultation in the last two
years regarding attention, focus, confusion, memory loss,
fatigue or stamina.” Id. at 2. Third, the order requested
that Judge Newman sit with the Committee for a vide-
otaped interview. Id. The order proposed that Judge New-
man should provide the medical records by May 5, 2023
and required Judge Newman by April 11 to inform the
Committee whether she would supply the medical records
and sit for an interview or to “provide good cause why an
extension of time is needed to respond to this [o]rder.” Id.

On April 20, pursuant to a request from the Committee
under Rule 13(a), an order was entered expanding the
scope of the investigation to include whether three addi-
tional incidents constituted misconduct by Judge Newman.
Because, as described below, the focus of this Report and
Recommendation has been narrowed to address whether
Judge Newman’s refusal to cooperate with the Committee’s
orders for medical examinations and records and an inter-
view constitutes misconduct, these three incidents are not
described in detail here. To the extent the facts are rele-
vant to the Committee’s findings, they are described below.
See infra pp. 34-36, 39—-46. In brief, the first matter in-
volved Judge Newman’s allegedly abusive and retaliatory
conduct towards her judicial assistant|j|| | 5 after
he had raised concerns about Judge Newman disclosing
confidential information and after he had sought resolution
through the Court’s EDR program of his concerns about his
treatment by another member of Judge Newman’s staff
and retaliatory actions by Judge Newman. The series of
events included ||| [Judicial Assistant’s]

5 _ was a paralegal performing the functions
of what we typically refer to as a judicial assistant. He will
be referred to here as a judicial assistant throughout.

15
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workstation being temporarily moved outside Judge New-
man’s chambers (at his request) as interim relief pursuant
to his EDR complaints; Judge Newman informing other
staff that she intended to have || I [Judicial Assis-
tant] arrested or removed from the building; and then
Judge Newman refusing to respect that interim resolution
and ordering | [Judicial Assistant] to return to
chambers or be deemed to have resigned (thereby termi-
nating his employment). See April 20 Order at 2—6. The
second matter involves concerns raised by one of Judge
Newman’s law clerks who told Judge Newman that he was
not comfortable working on her personal defense in this
matter; that working in her chambers was taking a toll on
his mental health; and that he wished to be loaned out to
another chambers. Judge Newman’s response was an ulti-
matum to him to stay or resign. Id. at 6—7. The third mat-
ter involved Judge Newman’s interactions with the Court’s
IT Department in which she accused the Court of deleting
her emails and files and hacking her computer and
sounded “agitated, paranoid and upset.” Id. at 8.

On April 21, 2023, counsel for Judge Newman filed a
letter brief (“April 21 Letter”). This was the first time
Judge Newman responded, in any way, to the Committee’s
multiple prior orders. In the April 21 Letter, Judge New-
man indicated that she might be willing to cooperate with
the Committee’s orders regarding medical examinations,
medical records, and an interview, but insisted that the
Committee first address a request by Judge Newman seek-
ing to have this proceeding transferred to another circuit.
Judge Newman argued primarily that members of the
Committee and of the Judicial Council would likely be

16



IN RE COMPLAINT NO 23-90015

witnesses at any evidentiary hearing in this matter and
thus could not also act as adjudicators. April 21 Letter at
3.6

On May 3, the Committee issued an order responding
to the April 21 Letter. Because only the Chief Judge or the
Judicial Council may request that the Chief Justice trans-
fer a matter to another circuit pursuant to Rule 26, the
Committee’s order reflected the Chief Judge’s action on the
transfer request. See May 3 Order at 9 n.1. The order ex-
plained that, under the Rules, a discretionary transfer may
be considered only in “exceptional circumstances,” id. at 10
(quoting Rule 26), and that the factors contemplated by
that standard were not present in this matter as things
stood. With respect to Judge Newman’s assertion that
judges on the Committee and the Judicial Council “likely”
would be called as witnesses at any evidentiary hearing,
the order concluded that concern was premature. The
Committee explained that it was proceeding in a deliber-
ate, stepwise fashion, and that the most important next
stage in the proceeding would be receiving the results of
the medical examinations and the medical records, which
would likely determine the future course of the proceeding.
Id. at 12-13. The Committee had determined that the
medical examinations and medical records were a vital
next step based on (i) data from the Clerk’s Office related
to Judge Newman’s caseload and delays; (ii) the growing
body of evidence from staff about their concerning interac-
tions with Judge Newman; and (iii) the recommendation of
the Committee’s consulting expert, Dr. [JJJJ—:i.e., with-
out relying on any information gathered from judges.

6 The April 21 Letter also raised a matter outside the
purview of the Committee. On March 8, 2023, the Judicial
Council had voted unanimously to preclude the assignment
of new cases to Judge Newman. In her April 21 Letter,
Judge Newman challenged that action as unlawful.
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Indeed, the Committee noted that the extensive evidence
the Committee had already gathered (and continued to re-
ceive) related to Judge Newman’s increasingly confused,
erratic, and abusive interactions with staff meant that the
interview, medical examinations, and records would “serve
an important gating function in determining” what if any
further evidence would be needed. Id. at 13. Judge New-
man’s assertion that she would insist on calling judges as
witnesses anyway raised a possible future issue that the
Committee did not need to anticipate at this fact-gathering
stage of the investigation. Accordingly, the order denied
the request for a transfer without prejudice to renewing the
request after Judge Newman had complied with the Com-
mittee’s order regarding medical examinations and medi-
cal records. Id. at 14.

In the same order, the Committee also reissued its or-
ders regarding medical examinations and medical records.
Id. at 13-14. The May 3 Order described additional infor-
mation that the Committee had gathered establishing a
reasonable basis for requiring the medical examinations
and the production of medical records. It also established
a new deadline of May 10 for Judge Newman to inform the
Committee whether she would comply with the Commit-
tee’s orders. Id.

The Committee had also referred Judge Newman’s re-
quest for a transfer to the Judicial Council. On May 3, the
Judicial Council issued its own order denying the transfer
request “without prejudice to re-filing after Judge Newman
has complied with the Special Committee requests for med-
ical records and the evaluation and testing ordered by the
Special Committee.” May 3 Judicial Council Order.

On May 10, 2023, Judge Newman submitted a letter
brief (“May 10 Letter”) objecting to the Committee’s May 3
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Order.” With respect to the medical examinations, Judge
Newman raised three concerns. First, she suggested that
she should be permitted to choose the professionals who
would conduct any examinations. Second, although the
Committee had provided Judge Newman with Dr. S
contact information more than a month earlier on April 7
and had explained that “Dr. [JJJJil] is ... available to
speak to Judge Newman to answer any questions about the
nature of the examination and testing,” April 7 Order at 2,
Judge Newman—without ever contacting Dr. [[—
complained that the proposed testing was of “unknown du-
ration and scope.” May 10 Letter at 4. Third, Judge New-
man objected to the lack of any defined limitation on the
use of the examination results. Id. As for the medical rec-
ords, Judge Newman argued that they were irrelevant and
that the Committee had not adequately explained how they
could be relevant to its inquiry. Id. at 3—4. She did not
assert that the records sought by the Committee did not
exist. Judge Newman did not raise any specific objection
to the Committee’s request for an interview. The May 10
Letter also reiterated Judge Newman’s request that the
proceeding be transferred to another circuit.? Id. at 5-6.

On May 16, 2023, the Committee issued an order re-
sponding to Judge Newman’s objections. With respect to
the medical examinations, the order clarified that the ex-
aminations would be entirely non-invasive and would con-
sist of an in-person examination by a neurologist lasting

7 Judge Newman also filed a complaint in federal dis-
trict court against the members of the Committee in their
official capacity and the entire Judicial Council. See New-
man v. Moore, No. 1:23-cv-01334-CRC, Dkt. 1 (D.D.C. May
10, 2023).

8 It also repeated her request that the Judicial Council
immediately restore her to the rotation for new case assign-
ments. See supra n.6.
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30-45 minutes and a full battery of neuropsychological
testing with a neuropsychologist, which would involve an
interview and a series of tests involving answering ques-
tions and performing tasks “designed to test all major ar-
eas of neurocognitive functioning.” May 16 Order at 21—
22. That testing could take up to six hours. The Committee
agreed that, if the neurologist believed that any additional
tests (such as blood work or imaging studies) were re-
quired, “such testing can be the subject of further discus-
sion between the Committee and Judge Newman after
th[e] initial examination has taken place.” Id. at 22. In
response to Judge Newman’s concerns about the use that
would be made of the examination results, the Committee
explained that the results would be used solely to aid the
Committee in its determination of whether Judge Newman
has a disability and for the preparation of its report and
recommendation to the Judicial Council. Id. at 23.

With respect to medical records, the May 16 Order
“more clearly define[d] [the] requests for medical records.”
Id. at 2. In addition to records related to any treatment
concerning “mental acuity, attention, focus, confusion,
memory loss, fatigue, or stamina,” the Committee ex-
plained that it sought records “that relate to Judge New-
man’s alleged cardiac issues and fainting episode.” Id. at
4; see also id. at 5 (seeking records “concerning her appar-
ent cardiac event and a fainting episode”). The order ex-
plained that the Committee’s consultant, Dr. [l had
advised that “medical records related to a cardiac event
and a fainting episode . . . may very well shed light on the
observed changes in Judge Newman’s behavior” that raised
concerns about her cognitive capacity. Id. at 5.

To address Judge Newman’s concerns about privacy re-
lated to the medical records, the Committee clarified that
the medical records should be provided solely to the neu-
rologist the Committee had selected to evaluate Judge
Newman and not to the Committee itself. Id. at 6.

20



IN RE COMPLAINT NO 23-90015

In addition, because the Committee had continued to
gather additional information since its May 3 Order, the
Committee once again summarized the still growing body
of information providing a reasonable basis for concern
about Judge Newman’s cognitive state and supporting the
Committee’s orders. By the time of the May 16 Order, the
Committee had conducted more than 20 interviews with
staff members at the Court.

Significantly, because staff members provided exten-
sive evidence raising concerns about Judge Newman’s
mental state, and because their continuing interactions
with her provided additional evidence on an almost daily
basis, the Committee had no need to conduct—and never
did conduct—any interviews with judges on the Court. The
course of the Committee’s inquiry indicated that grave con-
cerns about Judge Newman'’s possibly deteriorating mental
state were being demonstrated on an ongoing basis in her
interactions with court staff. Accordingly, the Committee’s
May 16 Order was based solely on (i) data from the Clerk’s
Office concerning Judge Newman’s caseload and delays in
1ssuing opinions; (i) interviews, affidavits, and one deposi-
tion provided by court staff members; and (iii) consulta-
tions with Dr.

The Committee concluded the May 16 Order by: (i) once
again requiring (for the third time) that Judge Newman
undergo the required medical examinations; (ii) once again
requiring (for the third time) that she produce the medical
records; and (ill) once again requesting (for the second
time) that she sit for an interview with the Committee.
May 16 Order at 25. The order did not address Judge New-
man’s request that she be restored to the rotation of sit-
tings because the Committee had no authority to provide
that relief, which could be granted only by the Judicial
Council.
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On May 25, 2023, Judge Newman responded stating
that she would not comply with the May 16 Order (“May 25
Letter”). Judge Newman indicated that she would comply
with the Committee’s orders only if (i) the Judicial Council
immediately restored her to the rotation of assignments for
new cases and (ii) if “this matter is promptly transferred to
a judicial council of another circuit.” May 25 Letter at 3
(emphasis removed). In addition, Judge Newman objected
for the first time that the “level of expertise” of the physi-
cians chosen by the Committee to conduct the medical ex-
aminations was unknown to her and that the “expertise of
these physicians has not been subject to voir dire nor to the
analysis required by Daubert v. Merrell Dow Pharma., 509
U.S. 579 (1993).” Id. at 2.

On May 26, at the request of the Committee pursuant
to Rule 13(a), an order was entered expanding the scope of
the investigation to include the question whether Judge
Newman’s refusal to cooperate with the Committee’s May
16 Order constituted misconduct.

On June 1, the Committee determined that Judge
Newman’s refusal to comply with the Committee’s orders
concerning the medical examinations, medical records, and
an interview significantly impaired the Committee’s ability
to make an informed assessment of whether Judge New-
man suffers from a disability and to make a recommenda-
tion to the Judicial Council on that issue. See June 1 Order
at 2—3. Accordingly, the Committee decided to narrow the
focus of its investigation to address solely the question
whether Judge Newman’s refusal to cooperate with the
Committee’s orders constituted misconduct. Id. at 3—4; see
also Rule 4(a)(5) (“Cognizable misconduct includes refus-
ing, without good cause shown, to cooperate in the investi-
gation of a complaint or enforcement of a decision rendered
under these Rules.”). Given that narrowed focus, the Com-
mittee determined, and Judge Newman agreed, that no ev-
identiary hearing under Rule 14 would be required because
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the misconduct issue could be determined based on the pa-
per record showing Judge Newman’s responses to the Com-
mittee’s orders and because there were no percipient fact
witnesses with relevant evidence on that issue. See June 1
Order at 4-5; June 15 Letter at 3 (“We agree with this as-
sessment.”).?

The Committee ordered Judge Newman to submit a
brief, limited to the misconduct issue, by July 5, and it set
oral argument to address the same issue to occur on July
13. June 1 Order at 6. Recognizing that Judge Newman
might seek to argue that the Committee lacked a reasona-
ble basis for concern about Judge Newman’s alleged disa-
bility, the Committee also provided Judge Newman all of
the witness affidavits and the single deposition transcript
that the Committee had gathered by June 1. Id. at 5. Be-
cause witnesses continued to come forward to volunteer in-
formation to the Committee after it issued its May 16
Order, the material provided to Judge Newman included
affidavits dated after May 16.

9 On June 5, the Judicial Council, treating Judge New-
man’s requests that she be restored to the rotation of new
case assignments, see supra nn. 6, 8, as a request for recon-
sideration of the Council’s March 8 order, issued an order
considering de novo whether Judge Newman should be sus-
pended from new case assignments. The Judicial Council
explained that, under its authority under 28 U.S.C.
§ 332(d), it was suspending Judge Newman from the rota-
tion for new case assignments based on her lengthy delays
In issuing opinions. June 5 Judicial Order at 4-5. As the
Council explained, it was “concerned that assigning addi-
tional cases to Judge Newman now will only interfere with
her ability to clear her current backlog and exacerbate de-
lays in her already long-delayed opinions.” Id. at 4.
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The Committee has determined that it is appropriate
to consider these post-May 16 materials in assessing
whether Judge Newman’s failure to comply with the May
16 Order constitutes misconduct. First, nearly all of the
information contained within them had been communi-
cated to the Committee prior to May 16. Second, it was
only on June 1 that the Committee ordered Judge Newman
to explain why her actions did not constitute misconduct
and Judge Newman was given notice that “[t]hese materi-
als . . . provided the basis for the Committee’s conclusion
that Judge Newman should be ordered to undergo the ex-
aminations and to provide medical records.” Id. Addition-
ally, the Committee expressly told Judge Newman the
materials could be relevant to any argument she may wish
to make in her brief or at oral argument about whether the
Committee had a reasonable basis to order the medical ex-
aminations and records. Id. And as of June 1, when the
Committee provided Judge Newman with the affidavits
and deposition transcript, she still could have changed
course and cooperated with the orders. Judge Newman
thereby had notice and the opportunity either to reconsider
her position based on the evidence available to the Com-
mittee, or to respond to all the material the Committee had
in its possession supporting the requirements it was impos-
ing on Judge Newman. Judge Newman has done neither.
Instead, Judge Newman continues to refuse to cooperate
with the Committee’s investigation and has dismissed the
allegations in these affidavits as “petty grievances” and
“minutiale].” July 5 Brief at 15. Moreover, because Judge
Newman has an ongoing obligation to cooperate with the
Committee’s investigation, her ongoing conduct is relevant
to the Committee’s basis to continue to require medical ex-
aminations and records and for assessing Judge Newman’s
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arguments for good cause as to why she has not, to date,
cooperated with the investigation.10

Judge Newman submitted her brief on July 5, and on
July 13 the Committee heard argument.11

This Report and Recommendation follows.

II. RECOMMENDED FINDINGS AND
CONCLUSIONS

Despite the lengthy procedural history that brought
the Committee’s investigation to this point, the issue cur-
rently before the Committee is quite narrow. This Report
and Recommendation focuses solely on the question
whether Judge Newman’s failure to comply with the Com-
mittee’s orders (i) requiring her to undergo medical exami-
nations with professionals chosen by the Committee; (ii)
requiring her to produce certain medical records to those
same professionals; and (iii) requesting that she sit with

10 Though we see no error in considering all the evi-
dence provided to Judge Newman on June 1, as she had
notice and multiple opportunities to respond to it, even if
the Committee excluded the staff-reported interactions
that occurred between May 16 and June 1, the Committee
would reach the same conclusion: that it had a reasonable
basis for requiring the medical examinations and medical
records based on the very large amount of other evidence.

11 Judge Newman had requested that the oral argu-
ment be open to the public. June 15 Letter at 1, 3; see also
July 5 Brief at 1. The Committee denied that request by
order dated June 20, 2023, and explained that the Commit-
tee would consider publicly releasing a transcript of the ar-
gument, with appropriate redactions to protect any
confidential information discussed during argument. June
20 Order at 5-8.
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the Committee for a videotaped interview constitutes mis-
conduct.

Our discussion proceeds in three parts.

First, we set out our conclusion that, where there is a
reasonable basis to believe that a judge suffers from a dis-
ability that impairs his or her capacity to perform the du-
ties of judicial office, the Committee had the authority to
enter the orders at issue here.

Second, we explain in some detail that evidence pro-
vided to the Committee established a reasonable basis for
the Committee to enter the orders at issue, including par-
ticularly the order requiring medical examinations with
professionals chosen by the Committee. In fact, the evi-
dence provided a clear, strong, and convincing basis for
concluding that there are reasonable concerns that Judge
Newman suffers from a cognitive impairment that pre-
vents her from performing the duties of her office.

Third, we conclude that Judge Newman’s refusal to co-
operate with the Committee’s orders constitutes miscon-
duct. Judge Newman’s refusal to undergo the ordered
medical examinations, to provide medical records, and to
sit for an interview thwarted the ability of the Committee
to reach a final conclusion as to whether Judge Newman
suffers from a cognitive impairment. None of the argu-
ments Judge Newman offers to justify her conduct estab-
lishes good cause for her failure to cooperate with the
Committee’s orders with respect to these matters.

A. The Committee Had Authority To Enter the
Orders At Issue.

The Committee concludes that it had authority to enter
the orders at issue. The Act and the Rules give the Com-
mittee broad authority to gather information in conducting
an investigation, and that authority fully encompasses the
orders here. Section 353(c) authorizes the Committee to

26



IN RE COMPLAINT NO 23-90015

“conduct an investigation as extensive as it considers nec-
essary.” 28 U.S.C. § 353(c). The Rules similarly authorize
the Committee to “determine the appropriate extent and
methods of its investigation in light of the allegations.”
Rule 13(a). That authority surely encompasses the Com-
mittee’s request that Judge Newman sit for an interview.
Interviewing the subject is one of the most elementary
steps in any investigation.

The Committee’s authority is broad enough to em-
power the Committee—where a reasonable basis exists for
believing that a judge may suffer from a disability—to or-
der medical examinations and the production of medical
records. The Commentary to Rule 13 expressly recognizes
that authority. It explains that, if “the special committee
has cause to believe that the subject judge may be unable
to discharge all of the duties of office by reason of mental
or physical disability, the committee could . . . request the
judge to undergo a medical or psychological examination.”
Rule 13 ecmt. And it provides that “[i]Jn addition or in the
alternative, the special committee may ask to review exist-
ing records, including medical records.” Id.

The Committee’s authority to demand the examina-
tions and records at issue is confirmed by the JC&D Com-
mittee’s decision in the Adams case arising from the Sixth
Circuit. See In re Complaint of Judicial Misconduct,
C.C.D. No. 17-01 (U.S. Jud. Conf. 2017) (Adams). There, a
special committee was appointed to investigate a complaint
against district judge John R. Adams based on behavior to-
wards his colleagues in the Northern District of Ohio sug-
gesting that he might suffer from a mental or emotional
disability that prevented him from fulfilling the duties of
his office. Id. at 10. The special committee ordered Judge
Adams to undergo a mental health evaluation by a psychi-
atrist selected by the committee and to produce medical
records, and Judge Adams refused. Id. at 11. The judicial
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council of the Sixth Circuit held that his refusal to undergo
the examination constituted misconduct. Id. at 14.

On review, the JC&D Committee squarely held: “If a
judicial council or its special committee has a reasonable
basis for concluding that a judicial colleague might suffer
from a disability rendering him or her unable to perform
the duties and responsibilities of the judicial office, the ju-
dicial council and its special committee necessarily possess
the authority to request the subject judge undergo a mental
health examination.” Id. at 29; see also id. at 36 (holding
there was “no error in [judicial council’s] determination
that Judge Adams should be required to undergo a mental
health examination”). The JC&D Committee reached that
conclusion even before the Rules had been amended to pro-
vide specific approval (as quoted above) for a special com-
mittee ordering medical health examinations. See id. at 30
n.15 (noting that the September 2015 amendments to the
Rules were “immaterial to the outcome of this case”). Ad-
ams determined that the special committee’s authority
arose directly from “the Judiciary’s inherent authority to
regulate its affairs, 28 U.S.C. § 332(d)(1), including the con-
duct and fitness for duty of federal judges, and from its
broad investigatory powers and decisional discretion under
the Act and the Rules.” Id. at 29 (citing 28 U.S.C. §§ 353(c),
354(a)(1)(A), and Rule 13(a)). If anything, given the inter-
vening amendment to the Rules, the authority of the Com-
mittee in this case is now even more clearly established.

Moreover, the JC&D Committee made clear that a spe-
cial committee could insist—over the subject judge’s objec-
tions—that medical evaluations be carried out by
independent professionals chosen by the special commit-
tee. Part of the central dispute in Adams was Judge Ad-
ams’s insistence that he should be allowed to choose the
medical provider to conduct any examination and to cir-
cumscribe the nature of the examination. As the JC&D
Committee explained: “While Judge Adams has expressed
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a preference for being evaluated by an expert of his choos-
ing and an opportunity to direct to some extent the nature
of the examination, we conclude that the Special Commit-
tee and the Judicial Council appropriately exercised their
discretion in determining that an examination by an inde-
pendent expert is necessary to ensure accuracy and relia-
bility of the procedures and examination results.” Id. at 32;
see also id. at 36 (“We share the Judicial Council’s view that
input from an independent medical expert is necessary to
fully and fairly assess Judge Adams’s mental condition and
fitness to continue to serve as a judge.”).

As Adams makes clear, the objections Judge Newman
has made insisting that she must be permitted some say in
selecting the medical providers to conduct any examination
and some ability to restrict the scope of any examination,
see, e.g., May 10 Letter at 4, are misplaced. Adams rejected
precisely the same objections in favor of the special com-
mittee’s authority to require an examination by an inde-
pendent professional chosen by the special committee to
ensure the “reliability” of the examination results. As in
Adams, the Committee here has determined that it was es-
sential to have independent providers chosen by the Com-
mittee perform evaluations of Judge Newman in order to
provide the Committee a reliable and independent assess-
ment. Judge Newman is also incorrect in arguing that, un-
der the commentary to Rule 13, “a judge being investigated
may, as an alternative to being seen by physicians hand-
picked by the special committee, instead choose to be seen
by another qualified provider and submit those records.”
May 10 Letter at 4. That is not what the commentary says.
To the contrary, after noting that a special committee may
require a medical examination, it states that “[i]Jn addition
or in the alternative, the special committee may ask to re-
view existing records, including medical records.” Rule 13
cmt. (emphasis added). That comment does not give the
subject judge any ability to create new records and insist
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that the special committee must accept them in lieu of an
examination by the committee’s providers. Instead, it gives
the special committee full discretion to require the produc-
tion of existing records, either in addition to or instead of
an examination.

Judge Newman also argues that Adams lacks value as
a precedent because the order requiring Judge Adams to
undergo a mental health examination was never actually
enforced. See July 5 Brief at 13. It is true that, when the
special committee recommended on remand that Judge Ad-
ams be sanctioned for continuing to refuse the examina-
tion, the Sixth Circuit Judicial Council decided to impose
no sanction and did not further insist on the examination.
See Order & Memorandum, In re Complaint of Judicial
Misconduct, No. 06-13-90009, at 4 (6th Cir. Judicial Coun-
cil June 27, 2018). But it reached that decision expressly
on the basis that the judges of the Northern District of Ohio
(four of whom had been the original complainants) took the
position that “Judge Adams’s behavior had improved and
stabilized” and that there “had been no recurrence of the
sort of behavior that occasioned the misconduct finding.”
Id. In other words, Judge Adams changed his behavior and
resolved the problem. The fact that, after losing his appeal,
Judge Adams changed his behavior and thereby obviated
the need for enforcing the order for a medical examination
does nothing to undermine the force of the JC&D Commit-
tee’s decision in Adams establishing the legal point that a
special committee has the authority to order a judge to un-
dergo a medical examination by independent professionals
of the special committee’s choosing. Moreover, no change
in behavior or lessening of the concerns which necessitated
the ordered testing has occurred in this case. If anything,
the contrary is true—both the delays in resolving cases, see
infra pp. 54-56, and the troubling behaviors have contin-
ued since Judge Newman’s refusal to cooperate. See infra
pp. 45-50, 105-06.

30



IN RE COMPLAINT NO 23-90015

As discussed more fully below, the JC&D Committee in
Adams also expressly concluded that Judge Adams’s re-
fusal to undergo the mental health examination by the pro-
fessional chosen by the special committee in that case
constituted misconduct. It explained that his “failure to
cooperate through his repeated refusals to undergo the
mental health examination [ordered by the special commit-
tee] impeded the Judicial Council’s ability to conduct a
thorough and conclusive investigation,” and therefore “it
was conduct ‘prejudicial to the effective and expeditious ad-
ministration of the business of the courts.” Id. at 29-30
(quoting 28 U.S.C. § 351(a)).

Accordingly, the Committee concludes that it had au-
thority—where there was a reasonable basis to conclude
that Judge Newman may suffer from a disability that
makes her unable to perform the duties of her office—to
issue orders requiring the medical examinations by provid-
ers of the Committee’s choosing and the production of med-
ical records to those providers. We turn next to describing
the evidence that provided a reasonable basis for the Com-
mittee’s orders.

B. The Committee Had a Reasonable Basis for Re-
quiring Medical Examinations and the Pro-
duction of Medical Records.

The evidence gathered by the Committee clearly estab-
lished that there is, at a minimum, a reasonable basis for
concluding that Judge Newman may suffer from a disabil-
ity that renders her unable to perform the duties of her of-
fice. To date, the Committee’s investigation has included
review of court information on case handling and more
than twenty interviews with court staff, one deposition of a
staff member, a number of affidavits, and discussions with
the Committee’s consulting expert, Dr. [JJJJ;ll. These
formed the basis for the Committee’s conclusion that there
was a reasonable basis for requiring the medical
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examinations and medical records in order to determine
whether Judge Newman suffers from a relevant disability.
All of the affidavits and the deposition transcript were pro-
vided to Judge Newman on June 1.

The Committee emphasizes at the outset that its inves-
tigation did not include any interviews with judges of the
Court. As the March 24 Order identifying the complaint
that started this proceeding notes, the initial information
provided to the Chief Judge included some information
from judges. See March 24 Order at 2. As soon as the Com-
mittee began its investigation, however, the Committee de-
termined that, compared to pursuing other sources of
information, interviewing or otherwise gathering testi-
mony from judges would less likely and less readily pro-
duce the desired objective, reliable evidence necessary to
resolve the issue before the Committee.

To the extent concerns had been raised about Judge
Newman’s delays in her work, the Committee determined
that data from the Clerk’s Office was the most objective,
authoritative, and reliable source of information available
to the Committee about Judge Newman’s caseload and the
time she takes to issue opinions. From the very start of its
work, the Committee also received a large volume of infor-
mation from staff members describing concerns about their
interactions with Judge Newman. The staff members
themselves were the best source of information about
whether such interactions created a reasonable basis to
suspect a disability problem relevant to fulfilling the duties
of an active judge. Those two sources of information, the
Committee concluded, would be the best bases on which to
make the determination, in particular, whether a demand
for medical examinations and medical records was war-
ranted. Interviewing judges was unnecessary and would
have presented an additional challenge of steering clear of
anything subject to being characterized (accurately or not)
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as a disagreement about the merits of cases.2 Thus, no
testimony from judges, formal or informal, was included in
the scope of the Committee’s inquiry.

In this section of the Report, we address, in sequence,
the information about Judge Newman’s interactions with
staff, the information about Judge Newman’s delays in re-
solving cases even with a reduced workload, and the rec-
ommendations of the Committee’s expert consultant. We
then state the Committee’s conclusion that there is an am-
ple basis for requiring the medical examinations and rec-
ords at issue. Thereafter, in Section II.C of this Report, we
address why Judge Newman’s refusal to comply with that
requirement is misconduct and why she has not shown
good cause justifying the refusal.

1. Concerns About Judge Newman’s Cognitive
State Raised by Judge Newman’s Interac-
tions with Court Staff.

Court staff from the Clerk’s Office, the Information
Technology (IT) and Human Resources (HR) offices, and
Judge Newman’s own chambers have reported that, in
their interactions with Judge Newman over the course of
the last one to two years, Judge Newman has exhibited be-
havior that indicates significant mental deterioration, in-
cluding memory loss, lack of focus, confusion,
uncharacteristic paranoia, severe agitation, and the

12 Cf. 28 U.S.C. §352(b)(1)(A)(ii) (authorizing chief
judge to dismiss a complaint “directly related to the merits
of a decision”); Rule 4(b) (excluding allegations related to
the merits of a decision from the scope of cognizable mis-
conduct); In re Complaint of Judicial Misconduct, 37 F.3d
1511, 1515 (U.S. Jud. Conf., Committee to Review Circuit
Council Conduct & Disability Orders 1994) (noting that al-
legations directly related to the merits of a decision “are
not cognizable under the Act”).
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inability to remember and execute simple tasks she was
once capable of completing. Some of the concerns raised by
staff are detailed below.

Several court staff members reported that over the last

year Judge Newman frequently claimed that her email and
computer were being hacked—also, at times, that her
phones were being bugged—and that her complaints have
increased from once or twice a week to almost daily or every
other day. See Aff. [1] 99 3, 7-10;
Aff. [2] 7 14; Aff. [3] 19 2-4, 6; I Aff. [4] 9 4.
They describe her demeanor when making these com-
plaints in some instances as “agitated” and “paranoid” and
the conversations as sometimes “bizarre” and “nonsensi-
cal.” -Aff. [4] 9 8 (“I would describe Judge Newman’s
response as nonsensical because there was no reason to be-
lieve any of that was happening.”); see || GcNzG Af.
[1] T 8 (“She seems agitated and paranoid, and we fre-
quently have to calm her down in order to help her with
her problem.”); see also - Aff. [5] § 5 (“I found Judge
Newman’s behavior during this whole event to be very bi-
zarre and confusing.”).

Staff reported that, in the past, Judge Newman
claimed that the culprits who were hacking and bugging
her devices were bloggers and the media who were out to
get her and bring her down. - Aff. [2] 9 14. More
recently, staff reported that she claimed that it is the Court
itself hacking and bugging her devices. || GG
Aff. [1] 1 3; I Aff. [4] 19 4, 8. She has claimed that
things were disappearing from her computer and that the
Court itself was responsible. || GTGzNG Af. (6] 19 3,
5; -Aff. [4] 99 4, 8. At one point, she suggested that
the Court was interfering with mail at her residence as

well. [ AfE. [4] 1 8.

In each instance, IT staff scanned her devices and
found no evidence to justify or support Judge Newman’s
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concerns. [l Aff. [2] 1 14 (“ITO would inform me that
there were no concerns or IT issues.”); || Aff. [3] 1 3
(describing that IT would “scan for malware and viruses,
[and] there would be nothing that would suggest any mali-
cious interference with her computer”). Staff indicated
that her claims about hackers usually stemmed from her
having forgotten where she saved a file or email, and even
after the IT staff located the file or email for her (on her
desktop or in one of her folders) she sometimes would con-
tinue to allege that hackers were responsible for hiding the
file. | Aff. (3] 1 3 (“Judge Newman routinely blamed
her inability to find a file or email on someone ‘hacking’ her
computer...I would usually be able to find the file she was
looking for on a desktop folder or other location where she
had forgot she saved it to. Rather than take responsibility
for the errors, she would blame hackers or the computer.”);
I Aff. [2] 7 14 (“She seemed constantly paranoid about
this despite no actual basis for her to be concerned.”); ||}
B A ff. [1] 9 8 (stating Judge Newman’s concerns
“seem to be easily explained by . . . forgetting what she was
doing or not realizing that the network disconnected her
based on inactivity”). Judge Newman’s paranoia about
hacking and her consistent inability to comprehend that
she merely misplaced files (despite the explanations given
to her by court staff) support the Committee’s determina-
tion that there was a reasonable basis for the ordered med-
ical examinations and records.

The IT Director reported that the last time Judge New-
man participated in the Court’s mandatory security aware-
ness training she was unable to complete it. [ Aff. [3]
9 5. The training consists of watching a 10-20 minute
video and answering some multiple choice questions about
the video. Id. The IT Director indicated that Judge New-
man repeatedly failed the test. Id. She was unable to get
the multiple-choice questions correct even after watching
the short video several times—even though retesting
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involves presentation of the same multiple-choice ques-
tions each time. Id. Ultimately, the IT Director watched
the video with her, after which she was still unable to an-
swer the same questions. Id. He reported having to feed
her the answers in order for her to pass and that she was
simply unable to retain the information she had just been
presented multiple times. Id. This staff member indicated
that he has worked with Judge Newman for many years
and that, in the past, he was amazed at how quickly and
easily she picked things up when she was in her 80s. Id.
2. Over the last few years, however, he noticed a change.
He recounted that she now gets easily confused, has trou-
ble retaining information, and forgets how to perform basic
tasks that used to be routine for her. Id. (“However, par-
ticularly over the last few years, I've noticed a significant
increase in Judge Newman forgetting how to perform basic
tasks that used to be routine for her.”). This information
from staff suggests that Judge Newman has difficulty re-
taining information and forming new short-term memories
and supported the Committee’s concern about possible cog-
nitive impairment which necessitated securing medical ex-
aminations and records.

Other staff reported similar instances in which Judge
Newman forgot how to do simple tasks that she previously
had no difficulty performing, such as logging into our Court
system or network, remembering where she put court ma-
terials, and bringing her briefs and case materials to court
on oral-argument days. [ Aff. (2] T 23 (“She used to
have everything prepared for oral argument. However, for
the last three months, she would show up on argument
days without case materials she would typically bring with
her....”); R Aff. (1] 1 9 (“She never used to
have a problem with these routine tasks” for “processes
[that] have not changed” “but now seems to repeatedly for-
get how to do them.”). These instances did not involve new
tasks or new technologies, but familiar ones.
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Staff reported that Judge Newman has recently been
having trouble recalling events, conversations, and infor-
mation just days old and trouble comprehending basic in-
formation that court staff communicate to her. [ Aff.
[2] 9 10 (“I have on multiple occasion[s] seen Judge New-
man have trouble recalling events and information.”); id.
9 11-12 (chambers staff member describing Judge New-
man forgetting recent conversations and that “Judge New-
man did not recall the opinion that was issued a day
earlier”); NEEMN Aff. (1] 19 7-11; I Aff. (7]
9 4 (reporting that Judge Newman asked her the same
question related to compensation for a temporary employee
four separate times in an approximately 24-hour period);

Aff. [8] § 37-39 (reporting Judge Newman
could not comprehend location of documents after five sep-
arate attempts to explain).

Her judicial assistant, who spoke to her by phone every
workday and was present in chambers every workday be-
tween approximately December 2021 (when he started in
that role) and April 2023, explained that Judge Newman’s
“memory loss and confusion has increased significantly
since [he] started at the court.” [ Aff. (2] 19 1, 4-5,
10. He added that in daily telephone calls he would have
to repeat information about the status of cases over and
over to her and that she would forget whether she had
voted on cases or had circulated opinions to the panel for
vote. Seeid. 9 12—-13. He also recounted how Judge New-
man selected pictures of herself from her personal collec-
tion for use in a display the library was preparing—yet
when these pictures were shown to Judge Newman the
next month, she had no idea where they had come from and
even stated that she had never seen them before. Id. J 11
(“She seemed to have entirely forgotten about our prior re-
cent meetings.”). And he reported that, in her last three
oral argument sittings, she showed up to court without any
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of the materials she would typically bring to court (such as
briefs and bench memos). Id. Y 23.

Judge Newman’s judicial assistant further related a re-
cent episode in which Judge Newman indicated that she
was not required to comply with a Court rule that required
circulating votes on opinions within 5 days. See id. § 22.
This rule was unanimously adopted by the Court (includ-
ing Judge Newman) in March 2018. The staffer recounted
that Judge Newman said that she did not have to comply
with this rule because Chief Judge Markey told her she
could take 30 days to vote. Id. Chief Judge Markey has
been dead for 17 years and has not been a member of the
Court for 32 years.

Other staff reported similar evidence of cognitive prob-
lems in various contexts—such as inability to perform sim-
ple tasks from one day to the next, even though she
performed them independently for years without difficulty.
B /(. (1] 99 7-9, 10 (“Judge Newman was
simply not comprehending the simple process for using the
application that she used to have no problem handling on
her own.”); - Aff. [3] 1 2 (“However, particularly over
the last few years, I've noticed a significant increase in
Judge Newman forgetting how to perform basic tasks that
used to be routine for her.”); - Aff. [2] 1 23. One staff
member stated, “Though it is difficult to say this, I believe
Judge Newman is simply losing it mentally.”

B Aff. [1] 712,

Many court staff reported that during conversations or
email exchanges Judge Newman would ask the same ques-
tions, requiring provision of the same answer over and over
in short periods of time. || GG A 18] 19 5, 7-16
(describing multiple instances reminding Judge Newman
that he had not interfered with her chambers staff or com-
puter); [ Aff. (7 7 3; see also [ Aff. [2] 19 10-

11. Staff indicated that at times she seems confused and
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suspicious and to be struggling to comprehend or remem-
ber what she is being told. [ Aff. [7] 1 3 (I had to
answer the same questions repeatedly and then wait for
answers on those same issues to move forward.”); ||}
_Aff. [8] 5 (“[I]t appeared to me that from one email
to the next Judge Newman either did not read or did not
recall the lengthy prior explanations I provided to her.”);
_ Aff. [9] 1 3 (“She was suspicious and confused
and struggled to comprehend how the [calendaring] error
occurred.”); [ GG AL [1] 79 (“We have to walk
her through the same steps over and over and she does not
seem to remember them from day to day.”).

Another Clerk’s Office staff member reported an inci-
dent in which he had to assist Judge Newman to the court-
room and where she had to stop and sit outside the robing
room to “gather the energy to stand.” ||| G At (9]
9 5. He said that “[s]he seemed lost and confused, like she
wasn’t fully there.” Id. He also, like other employees, re-
ported having to answer the same questions from her over
and over in the same conversation. Id. §J 3. He indicated
that Judge Newman was “suspicious and confused and
struggled to comprehend” how an error in calendaring had
occurred. Id. He explained it to her repeatedly, but she
acted “distrustful.” Id.

In addition, recent events surrounding the departure of
one of Judge Newman’s law clerks and her judicial assis-
tant from her chambers have raised concerns on multiple
fronts, including (1) Judge Newman’s apparent inability to
manage staff in her chambers, (2) her inability to remem-
ber (or unwillingness to comply with) either the confidenti-
ality requirements of the Court’s EDR process or outcomes
established in that process, (3) her inability to remember
or comprehend repeated explanations given to her about
simple staffing and IT matters related to the departure of
these employees from her chambers, and (4) her hostile and
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accusatory interactions with staff based on perceived
wrongs that have never actually occurred.

Judge Newman’s judicial assistant recently raised a
matter concerning events in Judge Newman’s chambers
pursuant to the confidential EDR process. The judicial as-
sistant alleged that Judge Newman’s || N 1aw clerk
was calling him in the middle of the night to assign both
professional and personal tasks. Aff. [2] ] 35. For
example, it was alleged that the law clerk called
the judicial assistant at 3:00 am to tell him to give her a
wakeup call at 6:00 am. Id.; | Aff. [10] § 1. The
judicial assistant asked Judge Newman to ensure that
phone calls and text messages during the middle of the
night would be stopped, but Judge Newman did nothing,
based on the view that “people hav[e] different schedules.”
- Aff. [2] q 35; see also id. (“Despite my requests to
stop, the clerk continued to contact me outside of regular
working hours after bringing the matter to Judge New-

man’s attention.”); [ Aff. [10] 19 1, 4.

Judge Newman not only failed to take any steps to rec-
tify the situation (even after she was approached as part of
the EDR process), see - Aff. [2] 9 35 (“Judge Newman
attributed these inappropriate communications to people
having different schedules and did nothing about it.”); |}
B Aff. [10] 1914, she sent an email to 95 individuals at
the Court (nearly the entire court staff) disclosing the con-
fidential EDR matter (including the identity of the employ-
ees). See April 6 Order at 2—6 (quoting Judge Newman’s
April 5 emails). And she suggested in the email that the
middle-of-the-night contacts and her judicial assistant’s
concerns were not “significant.” Id. at 6; | Aff. [10]
99 1, 3—4. The EDR process and its confidentiality are hall-
marks of the judiciary’s workplace conduct program. EDR
Plan for the Federal Circuit § IV.B.1 (“All individuals in-
volved in the processes under this Plan must protect the
confidentiality of the allegations of wrongful conduct . . .
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Information will be shared only to the extent necessary and
only with those whose involvement is necessary to address
the situation.”). Judge Newman’s conduct raises questions
about her ability to remember or understand or appreciate
important confidentiality requirements and to manage the
administration of her chambers. Her refusal to participate
in the EDR proceedings when they involved her chambers
staff—and even when they involved complaints about
her—raises concerns about Judge Newman’s ability to fol-
low rules and manage staff, which may be related to a po-
tential cognitive impairment.

Further concerns, potentially extending to Judge New-
man’s case handling and functioning more generally, were
raised when the Committee sought information from Judge
Newman’s [ clerk. In response to questions seek-
ing basic information about her duties, the clerk—on ad-
vice of counsel—invoked her Fifth Amendment right to
remain silent to avoid incriminating herself. For example,
when asked, “Q. We understand that you are her [}
clerk. Can you tell us about that role and what your re-
sponsibilities are? A. I am going to invoke my right under
the Fifth Amendment to avoid self-incrimination.”
Deposition at 4:5-9. She likewise asserted the Fifth
Amendment in response to questions about estimating how
many bench memos she has prepared in the last year,
whether she’s ever prepared draft opinions, and whether
she is currently working on any pending cases at the Court.
Id. at 8:13-21, 32:10-20. She further invoked the Fifth
Amendment when asked about her perceptions of Judge
Newman’s ability to carry out her job. Id. at 30:4—-9. And
other information suggests that this clerk has taken on
tasks such as doing Judge Newman’s grocery shopping.
See I Aff. [2] 7 23 (“It is my understanding that this
law clerk would also drive Judge Newman to medical ap-
pointments and for special events and do her grocery shop-

ping.”).
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A number of the communications already cited grew
out of two separate but contemporaneous departures from
Judge Newman’s chambers—by her judicial assistant, and
by one of her law clerks. In April 2023, the judicial assis-
tant raised concerns that Judge Newman had become “hos-
tile” to him and was retaliating against him for a report he
made to the Chief Judge in March stating that Judge New-
man had improperly disclosed certain confidential infor-
mation. Aff. [2] 99 24-31. Through the EDR
process, the judicial assistant was given an alternative
workstation outside Judge Newman’s chambers. Id.
99 31-32. Judge Newman told other members of her
chambers staff that her judicial assistant could no longer
be trusted. | Aft. [11] 7 4 Qaw clerk stating he was
informed by Judge Newman to no longer include [}

[Judicial Assistant] on chambers communications
“because he could not be trusted”). One of her law clerks
reported, on April 18, “Judge Newman asked her law clerks
if we could handle | [Judicial Assistant’s] re-
sponsibilities without him. We all agreed that the clerks
could handle those responsibilities.” Id. § 13. Multiple
other staff members reported the same day that Judge
Newman stated her intention to have her judicial assistant
forcibly removed from the building or arrested. See April
20 Order at 5-6; || NGB Aff. (1) 7 6 (‘Judge New-
man then said that she was going to have || GczIN
[Judicial Assistant] ‘removed from the court’ or ‘ar-
rested.”); q Aff. [4] § 19 (“Judge Newman stated that
she would have [Judicial Assistant] removed
from the court or arrested.”). Although Judge Newman had
been informed that her judicial assistant was temporarily
provided an alternative workplace under the Court’s EDR
plan, she refused to accept that special accommodation (or
could not remember it), and on April 19 she gave the judi-
cial assistant an ultimatum: return to chambers immedi-

ately or she would accept his resignation (i.e., he would lose
his job). April 20 Order at 5; [ Aff. [2] 1 34 (‘1
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understood Judge Newman as saying that she was going to
terminate me immediately unless I dropped my request for
an alternative work arrangement under the court’s Em-

ployment Dispute Resolution Plan . . . .”); [ Aft. [10]
q 8.

In light of these events, the judicial assistant success-
fully sought employment at the Court outside Judge New-
man’s chambers, and an email was sent to Judge Newman
and her chambers staff on April 19, 2023, informing them
that the judicial assistant was no longer a member of the
Newman chambers and that he wished for there to be no
further communication to him by any member of the New-
man chambers including the Judge herself. See Ex. 1; [}

Bl Axf. [10] 9 9.

On the same day, one of Judge Newman’s law clerks
also sought to and did remove himself from Judge New-
man’s chambers. He alleged that Judge Newman was uti-
lizing her clerks to do research projects related to her
disability defense rather than court-related work. See
I A1t [11] 8. He informed Judge Newman that
he was uncomfortable performing personal work for her ra-
ther than court-related work. Id. § 6. He also indicated
that he was uncomfortable in chambers after Judge New-
man told him that her judicial assistant could not be
trusted and should be excluded from all chambers commu-
nications. Id. 19 2—-4, 7, 9-16. He testified that he started
teleworking to avoid the “drama, politics, and stress” in
chambers. Id. § 7. He requested to be transferred to an-
other chambers. Id. 9 11, 14. Judge Newman refused to
let him work for another judge, indicating that the optics
would not be good for her and that he had two choices: stay
in chambers or resign. Id. § 14. The law clerk resigned,
and he was taken on as a law clerk by another judge of the
Court; he requested no further contact with Judge New-
man, and Judge Newman received an email to that effect
on April 19, 2023. Id. § 17; see Ex. 2.

43



IN RE COMPLAINT NO 23-90015

The circumstances surrounding the departure of these
two employees from Judge Newman’s chambers them-
selves raised several concerns about her management of
employees and use of government employee time, her re-
fusal to respect (or remember) the availability of an alter-
native work arrangement that had been established in the
EDR process, and her wholly inappropriate threats about
having employees fired or arrested. And her further reac-
tions in the aftermath of these events raised additional con-
cerns as they suggested an inability to remember events,
an inability to understand or remember basic explanations
that were given to her, and a tendency to make hostile and
irrational accusations against staff members.

For example, on April 19, 2023, Judge Newman and
her staff were sent emails indicating both (i) that one of her
law clerks resigned effective that day and did not wish to
be contacted by any member of the chambers, including the
Judge, and (i1) the judicial assistant was no longer a mem-
ber of the Newman chambers and that he similarly wished
there to be no further communication with him. See Exs.
1-2; - Aff. [10] § 9. Judge Newman expressly
acknowledged receiving the email about her law clerk, in-
dicated that her clerk’s resignation was “appropriate,” and
stated that the clerk’s separation from her chambers
should be expeditiously processed. See Ex. 2. Yet eight
days later, on April 27, 2023, Judge Newman sent an email
to all judges on the Court indicating that she had not “re-
leased” the law clerk and that his continued service at the
Court in another chambers was “in violation of my right to
law clerk services.” Ex. 3. Similarly, Judge Newman was
fully informed that her judicial assistant had resigned on
April 19. Yet on April 27, 2023 (again just 8 days later),
she sent an email to all judges stating: “I never released my
judicial assistant [] from my chambers staff. His
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movement to your staff,13 without consultation with me, vi-
olates his confidentiality and other obligations to me.” Id.
Despite being repeatedly told that the judicial assistant
chose to leave her chambers because of her alleged abusive
treatment of him, Judge Newman has accused the Court,
various judges, the Chief Judge, and our Clerk of Court on
multiple occasions of having improperly taken her judicial
assistant away and/or depriving her of secretarial services.
See Exs. 4-6; see || NG A1t (8] 19 4, 10-11, 13 and
attached exhibits (quoting Newman May 17 email stating
that he “deprived [her] of secretarial services” (alteration
in original)).

These facts raise concerns about Judge Newman’s con-
fusion, memory, ability to properly manage her chambers
staff, and ability to interact with court staff—all of which
contribute to our concerns that she may have a disability
which renders her unfit to continue as an active judge.

Still further events following the judicial assistant’s
departure from Judge Newman’s chambers add to the
grounds for concern about her inability to remember or un-
derstand basic explanations. Our | Human Re-
sources (HR) [Employee] tried for weeks to work with
Judge Newman to replace her judicial assistant. As emails
from HR indicate, Judge Newman was informed on April
24, 2023, that she could rehire her former judicial assistant
on a temporary basis (as Judge Newman had requested).
Then, on April 27, 2023, Judge Newman was informed that
she could advertise to hire a new permanent judicial assis-
tant.1* See |l Aff. [7] 17 3-5 and attached exhibits;

13 The former judicial assistant now works in the
Clerk’s Office and as a courtroom deputy.

14 For multiple reasons, including the pending EDR
proceeding concerning Judge Newman’s treatment of her
judicial assistant, the Judicial Council had initially placed
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Ex. 4. From that point, HR tried repeatedly to work with
Judge Newman both to bring back her requested tempo-
rary judicial assistant and to post an opening for a new per-
manent person. [l Af. [7) 1 2; id. § 3 (“T had over 20
email and phone call exchanges with Judge Newman over
this time trying to get her approval [for temporary and per-
manent hiring].”). HR reported exchanges in which Judge
Newman asked the same questions over and over, requir-
ing the same answer to be given repeatedly. For example,
Judge Newman asked HR whether her former judicial as-
sistant (a retired annuitant) would face a salary offset to
her pension if she returned. Id. § 4. HR informed her in
writing that her assistant would receive both her full pen-
sion and salary for hours worked at the Court. Id. Judge
Newman responded 30 minutes later, “To be clear: Are you
saying she would receive no additional pay for working at
the court?” Id. In the same 24-hour period, HR reported
having to answer this same question four separate times.
Id. There was a subsequent email to Judge Newman ex-
plaining that any delays in acquiring the approved support
services were entirely due to her not giving permission to
move forward to fulfill her own request. See id. q 5; see also
Ex. 4 at 1. Judge Newman’s communications and interac-
tions regarding the process of replacing her assistant and
her repeated claims that her assistant had been taken
away from her and that she was denied secretarial services
raise further concern about possible memory loss and con-
fusion.

a pause on hiring new personnel for Judge Newman’s
chambers on April 20, 2023. Four days later, on April 24,
2023, Judge Newman’s request to bring back, on a tempo-
rary basis, the person who had served as her judicial assis-
tant until a year and a half earlier was approved.
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Judge Newman also has become convinced that, when
her judicial assistant’s computer was moved out of her
chambers along with him (as is standard practice), see -

Aff. [8] ¥ 28, information from her chambers
was removed with it. Multiple staff members from the IT
Department and the Clerk’s Office have explained to her
that all chambers information was stored on her chambers’
shared network drive, not the hard drive on that computer;
that the hard drive on that computer had specifically been
checked multiple times and contained none of her cham-
bers’ information; and that IT could help her locate what-
ever information she needs. See Ex. 6 at 9 (“We have
checked, double checked and tripled checked and there is
no data on any local computer or drive that belongs to you.
All of your data is on the Newman share. There is abso-
lutely nothing to give you.’_ Aff. [8] 99 27—
40 and attached exhibits; Aff. [6] 9 2—6.
Judge Newman, however, either was unable to understand
or refused to accept these explanations. Instead, she re-
peatedly accused various staff members of involvement in
stealing her computer and files.

Our Clerk of Court?s has detailed Judge Newman’s re-
peated email accusations that he was involved in “illicit re-
moval” of equipment from her chambers and that he
participated in the theft or removal of chambers records in-
cluding her financial disclosure information—along with
accusations that he was acting as Chief Judge Moore’s law-
yer, that he was Judge Newman’s “adversary,” and that he
repeatedly withheld secretarial services from her. |

Aff. [8] § 4 and attached exhibits. He has reported
how he had to explain to Judge Newman five separate
times that no one had stolen her computer or her records
and that he verified that fact and had our IT Department

15 Before July 1, our current Clerk of Court was Deputy
Clerk and at times Acting Clerk of Court.
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verify it on multiple occasions. Id. |9 25-40. He has de-
scribed Judge Newman’s behavior toward staff as “agi-
tated, belligerent and demonstratively angry.” Id. § 37 and
attached exhibits. And he has stated that “the hostile na-
ture of Judge Newman’s personal accusations against me
stands in sharp contrast to how I have interacted with any
of the other 50-or-so federal judges with whom I have
worked both in the Federal Circuit and in other federal
courts since I began working in the federal judiciary in
2004.” Id. v 5.

IT Staff, for their part, have reported that, after Judge
Newman had once again accused the Clerk’s Office employ-
ees of stealing her computer and files, on May 16, 2023, IT
was sent to her chambers to assist her.

Aff. [6] T 2; see also [ AfE. [5] 19 1-5. The IT staff told
Judge Newman that they knew exactly where her financial
disclosure information was located on her desktop and of-
fered to show her. || G A1t (6] 17 3-5. They
reported that she angrily refused to let them touch her
computer. Id. § 3. They offered to show her law clerk
where the file was located if she preferred. Id. § 6. She
refused that assistance as well. Id. It was reported that
she was “clearly upset and frustrated and was walking
back and forth mumbling about how her computer and
phone had been taken away from her when that was not
the case.” Id. Y 8; see also - Aff. [5] 99 3, 5 (“Judge
Newman was pacing back and forth and visibly angry and
frustrated . . . . I found Judge Newman’s behavior during
this whole event to be very bizarre and confusing.”). The
staff reported that Judge Newman became angry and ac-
cused her judicial assistant of having stolen her computer,
phone, and files and demanded “that she wanted her
‘twenty-year-old computer’ back.” || TING Af:. (6]
9 4. The staff reported that she was so angry they feared
she might collapse. Id. § 7 (“I got worried that Judge New-
man was getting so angry that she might collapse or have
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a heart attack if the conversation continued.”). The staff
was left shaken by the exchange. Id. § 8.

Various employees have described the toll that recent
encounters with Judge Newman has taken on them caus-
ing them serious anxiety, stress, and discomfort.

I Aff. (8] 19 5, 36 (I (Help Desk Manager]
was audibly upset and bothered and he said it was due to
how Judge Newman behaved and treated him ... .”); id.
9 6 (stating interactions with Judge Newman caused “emo-
tional stress and discomfort, including loss of sleep and
heightened anxiety”); || GcNG0 A (6] 1 8 (‘I was
left shaken and upset from this experience.”); [l Aft.
[2] 9 37 (“The past few months have been extremely stress-
ful and have caused severe anxiety and emotional distress
brought on by Judge Newman’s recent behavior towards
me ...."); | Aff. (11) 7 14 ({W]orking in [Judge
Newman’s] chambers was hurting my ability to complete
my work, taking a toll on my mental health, and harming
my relationships at the court.”); - Aff. [10] 9 9, 10
(describing [ [ udicial Assistant] as “visibly emo-
tional” due to Judge Newman’s behavior and having con-
fided “the toll that this entire experience was taking on his
physical and mental well-being, including seeking help
from medical professionals”). Court staff have reported
that because of the difficulties they are experiencing with
Judge Newman, they now bring a second employee with
them if they are required to go to the Newman chambers.
Aff. (5] 9 1; I /v (6] 1 1;
Aff. [8] § 6 (“I requested that staff attempt to engage in
conversations with Judge Newman only by email or to
bring a second person along if required to go to her cham-
bers.”).

These reports from staff paint a consistent and disturb-
ing picture that established a reasonable basis for concern
that Judge Newman may suffer from a cognitive impair-
ment that renders her unable to perform the duties of her
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office. They describe a judge who cannot remember how to
accomplish simple, routine tasks such as logging onto the
computer network or finding files—but who diverts blame
with paranoid assertions about hackers (or the Court) de-
leting her files. They describe a judge who cannot manage
staff within her chambers and who permits wholly unrea-
sonable treatment of some staff members by others (such
as 3:00 am telephone calls), who refuses to respect the
Court’s EDR process, discloses confidential information
from that process, and threatens the employment of staff-
ers who avail themselves of remedies under that process.
They also describe a judge who cannot be reasoned with
and who cannot understand that the hard drive on a com-
puter that was moved from her chambers along with a de-
parting employee did not contain any of her chambers’
information on it—and who, as a result, repeatedly lashes
out at innocent staff members with irrational accusations
that they are serving as counsel opposed to her or were in-
volved in the “illicit removal” of her computer. In short,
consistent reports from so many different staff members
describing memory loss, confusion, paranoia, and angry
rants directed toward staff raise concerns that Judge New-
man may have a disability that renders her unable to per-
form the duties of her office. They amply establish that the
Committee had a reasonable basis for ordering medical ex-
aminations and the production of medical records.

2. Judge Newman’s Significant Delays in Re-
solving Cases.

Judge Newman’s significant delays in resolving cases
also reasonably support the conclusion that she may suffer
from a disability that prevents her from effectively and ex-
peditiously carrying out the duties of her office.
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Time # of Maj. | Assign- # of Maj. Assign-
PN Average for
Average | Other Ac- | Average
for PN | tive Judges | for Other
Opinions Active
Judges
10/20- 9 249 days 42 61 days
22t 25 44
(including (including
separate separate
opinions) opinions)
10/21- 10 199 days 58 53 days
e 28 61
(including (including
separate separate
opinions) opinions)

Between October 1, 2021 and March 24, 2023, Judge

Newman authored only 10 majority opinions compared to
an average of approximately 58 for the other active judges
on the Court. Aff. [12] 9 17-18.
Even accounting for dissents and concurrences, during this
time period, the average active judge authored 61 opinions,
whereas Judge Newman authored 28. Id. At the same
time, Judge Newman took more than three times as long
to issue her opinions. Other active judges averaged ap-
proximately 53 days to issue an opinion after assignment.
In contrast, Judge Newman’s average time to issuance was
approximately 199 days. Aff. [13] 99 15, 17,

Aff. [12] § 13. The next closest
judge authored 55 opinions (43 majority opinions and 12

51



IN RE COMPLAINT NO 23-90015

dissents/concurrences) and had an average time from as-
signment to issuance of 106 days.

Aff. [12] 9 19. The next closest judge thus wrote approxi-
mately twice as many opinions in approximately half the
time.

Similarly, between October 1, 2020 and September 30,
2021, Judge Newman authored only 9 majority opinions
while the other active judges authored on average 42.
I Aff. [13] 9 10, 12. Even accounting for dissents
and concurrences, during this time period, the average ac-
tive judge authored 44 opinions, whereas Judge Newman
authored 25. [ GTTNNNEEEEEEEEE A1 [12] 99 14-15.
The other active judges averaged 61 days from assignment
to issuance, whereas Judge Newman’s average time to is-

suance was 249 days—more than four times the average.
Aff. [13] 99 11, 13.

Judge Newman’s extended delays relative to her col-
leagues, coupled with her considerably lower productivity
during the same period, is strong cause for concern that she
suffers from a disability impairing her ability to carry out
the responsibilities of her office.

In addition, there have also been a number of recent
instances in which cases have been reassigned from Judge
Newman to another judge following abnormally lengthy
delays. See March 24, 2023 Order at 4-5. To reiterate just
a few examples: (1) | NIz = vro se case submit-
ted on the briefs without oral argument, was reassigned af-
ter it had been pending 374 days and was resolved within
3 days of reassignment; (2) || NG 2150 2 pro se
submitted case, was reassigned after it had been pending
624 days and was resolved within a month of reassign-
ment; and (3) | G, 210 2 pro se submit-
ted case, was reassigned after it had been pending 302 days
and was resolved within a couple of weeks of reassignment.

See NG Aff. [13) 19 19-25.
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These statistics raise serious cause for concern regard-
ing Judge Newman’s ability to carry out her duties. Con-
sidered together with the other evidence described above,
this data confirms that there is a reasonable basis to be-
lieve that Judge Newman may suffer from a disability pre-
venting her from efficiently or expeditiously performing
her duties as a judge.

Judge Newman’s only response to the evidence of ab-
normal delay despite strikingly lower productivity is that
during the summer of 2021, Judge Newman sat on 10 pan-
els. The focus on that particular period is too narrowly se-
lective. But in any event our research demonstrates that
during this time period, when arguments were conducted
by telephone because of COVID, these 10 panels considered
51 cases. Judge Newman presided over 9 of the 10 panels
and assigned herself just one opinion. (She also had 5 dis-
sents, full or partial, during that period.) This compares to
33 opinions that were assigned to the other members of
those panels for cases heard during that period. (The re-
mainder were summarily affirmed under Federal Circuit
Rule 36.) The one opinion she assigned to herself took her
234 days from the date of oral argument to issue. Thus,
while Judge Newman still sat on a number of cases similar
to her active colleagues during the summer of 2021, her
productivity as measured by opinions and timeliness was
much lower.

The results of the Committee investigation demon-
strate that Judge Newman’s lower productivity is indicated
in three ways: (1) she does not assign herself a comparable
share of opinions (even considering her higher rate of dis-
senting) and takes unreasonable lengths of time to com-
plete opinions she does assign herself (as detailed above);
(2) she does not participate in motions panels, an important
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and time-consuming task required of active judges;!¢ and,
(3) Judge Newman’s participation in cases has substan-
tially slowed over the last year: May 2022—April 2023.
From May 2022 through April 2023, the average active
Federal Circuit judge participated in deciding 129 cases;
Judge Newman in contrast participated in deciding only 65
cases.!” [ NEEEEEEE A1t (12] 9 21-22.

Finally, Judge Newman has not been paneled for any
new cases in the months of April, May, June, July, August,
or September 2023 and has not sat on motions panels since
January 2021. See id. § 23. Despite having six months
with no new cases and no motions panels for more than two
years, Judge Newman continues to be unable to reduce her
backlog. On March 8, 2023, when the Judicial Council
unanimously voted not to allow new case assignments to
Judge Newman, she had 9 majority opinions in her cham-
bers that had been pending for an average of approxi-
mately 126 days. When on May 25 Judge Newman asked

16 In recent years, each active judge generally has
acted as Lead Motions judge one month per year and par-
ticipated in motions panels 4 months a year. In 2023 to
date, there have been an average of 69 motions resolved by
written opinions each month. In 2022, there were an aver-
age of 63 motions resolved by written opinion each month.
Judge Newman has, voluntarily, not participated in mo-
tions panels since January 2021.

17 The March 24 complaint suggested that in 2021
Judge Newman agreed to be taken off motions panels and
that her sittings were reduced compared to her colleagues.
The Committee’s investigation, in reliance on Clerk’s Office
data, has determined that it is correct that Judge Newman
ceased to participate in motions panels after January 2021,
but that her sittings were not reduced compared to her col-
leagues until approximately May 2022.

54



IN RE COMPLAINT NO 23-90015

the Judicial Council to reconsider paneling her for new
cases, the Judicial Council found she still had 7 of those 9
opinions in her chambers. As of that date, those seven
opinions had been pending for an average of approximately
163 days. The Judicial Council explained it was “particu-
larly concerned that Judge Newman has been unable to
make any significant progress on addressing her opinion
backlog despite having three law clerks, having no new
cases assigned for April, May, June, or July, and not sitting
on motions panels since January 2021.” June 5 Judicial
Council Order at 3—4.

We are now at the end of July, and Judge Newman still
has not issued majority opinions in seven outstanding
cases, six of which have now been pending in excess of 180
days, placing her again in violation of Federal Circuit Cler-
ical Procedure # 3 § 15 (CP #3). The seventh case has been
pending 171 days. The average pendency of Judge New-
man’s outstanding cases is now more than 230 days.18

18 We note that Judge Newman has circulated draft
opinions in three of these seven cases to the relevant pan-
els. But in all three, panel members promptly conveyed
serious concerns and questions about the drafts, requiring
Judge Newman to withdraw them to make revisions—put-
ting them back in the status where time is charged to her.
And in two of those three, to date, no revised opinion has
been circulated to the panel. For example, with regard to
the oldest case in the Court, the panel did not receive the
draft until approximately 270 days after Judge Newman
assigned this pro se case to herself. Four days after the
opinion was circulated to the panel on June 7, 2023, the
panel responded on June 12 with an extensive memo out-
lining questions and concerns that required addressing.
Judge Newman responded on June 13 that she would
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The Committee is aware that analyses based on pub-
licly available data have been presented elsewhere pur-
porting to show that Judge Newman'’s productivity does not
deviate significantly from that of other judges. The Com-
mittee notes that public data regarding the resolution of
cases is materially incomplete in ways that significantly
obscure the exact information the Committee must ana-
lyze. For example, public data does not (and cannot) reflect
which judges authored per curiam opinions. This omission
is significant because 31.6% of opinions issued by the Court
are per curiam. See h Aff. [12]
20. From October 1, 2021 through March 24, 2023, 616
opinions were issued and 195 (or 31.6%) were per curiam.
Id. Only 1 of the 195 per curiam opinions was authored by
Judge Newman. Id. Data that neglects authorship of per
curiam opinions therefore materially distorts conclusions
about a judge’s productivity and delay. The Court’s inter-
nal data maintained by the Clerk’s Office, from which the
above statistics have been derived, accounts for authorship
of every opinion.

Similarly, public data reflecting the time between an
appeal being docketed and terminated does not indicate the
time between when a judge is assigned an opinion and
when the opinion issues—the relevant metric for assessing
delay attributable to the authoring judge. The Court’s in-
ternal data accounts for when authorship is actually as-
signed, providing an accurate picture of the fraction of an
appeal’s pendency that is attributable to delay by a judge
in producing an opinion.

The Court’s internal data also accounts for delays in
authorship attributed to stays or reassignments. Again,
the public data looking only at the time between docketing
and termination does not account for delays for

prepare a revision. Judge Newman has not to date circu-
lated a revision.
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administrative reasons and delays in authorship. Nor does
public data reflect when cases have been reassigned to an-
other judge. For example, in ||| | | | . Judge New-
man did not circulate a draft opinion until 624 days after
argument. The case was reassigned to another panel mem-
ber and the opinions issued within a month. Publicly avail-
able data would attribute the entire period of 650+ days
from argument to issuance to the judge ultimately listed as
the author of the majority—when in fact Judge Newman
was responsible for 624 of those days and the authoring
judge was responsible only for about a month. Only data
from the Clerk’s Office, which takes into account such re-
assignments, can accurately attribute delay to the proper
judge. Public databases cannot do so.

Finally, statistics that attribute the time between
docketing and termination to all three judges on a panel
will also obscure delays attributable to any individual
judge. Again using as an example, Judge
Newman failed to produce an opinion for 624 days before
the case was reassigned to another judge. After reassign-
ment, the case was resolved within a month. Panel-based
statistics will inaccurately attribute the 624-day delay to
all three judges on the panel, despite the fact that this de-
lay was entirely attributable to Judge Newman. Con-
versely, panel-based statistics will also artificially decrease
a non-authoring judge’s average time for resolution when
he or she sits on a panel with an expeditious author.1® This

19 Not surprisingly, panel-based data often results in
roughly comparable statistics for every judge. Because
panels are randomly assigned, each active judge sits with
every other active judge with roughly equal frequency.
This will necessarily result in panel-based statistics ap-
pearing similar for every judge because fluctuations above
or below the mean will average out.
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metric provides no basis at all for ascertaining delay at-
tributable to individual judges.20

3. Recommendation of the Committee’s Ex-
pert Consultant.

The Committee’s consultant, Dr. || |G has

recommended that Judge Newman undergo a neurological
evaluation and a complete neuropsychological battery of
tests to determine whether she suffers from a disability im-
pairing her functioning, and if so, its nature and extent.

The Committee retained the services of Dr. || Il

to serve as an expert consultant to the Committee.

Dr. was recommended to the Committee by the Ad-
ministrative Office of the United States Courts. He has
served as a consultant on proceedings involving the sus-
pected disability of federal judges by other circuits and has
been relied upon in the || N I Court’s attorney

20 Judge Newman’s brief suggests that “the speed of
Judge Newman’s opinion writing is a matter of some dis-
pute” and cites an article by Ron Katznelson. July 5 Brief
at 14 (citing Ron D. Katznelson, Ph.D., Is There a Cam-
paign to Silence Dissent at the Federal Circuit?, available
at https://ssrn.com/abstract=4489143 (last visited July 31,
2023)). We do not agree. This article suffers many of the
same flaws already discussed herein: It does not accurately
account for per curiams (of which Judge Newman authored
only 1 of the 195 between October 1, 2021, and March 24,
2023); it measures the time from docketing of a case in the
court (not from assignment to a judge); and it cannot ac-
count for cases reassigned during pendency. Finally, it fo-
cuses on different time periods. See Katznelson (comparing
Judge Newman’s performance over two 2 % year time peri-
ods and ending in December 2022). This data is simply not
as accurate or reliable as our Clerk’s Office and therefore
does not create a dispute of fact.
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disciplinary body as a medical expert. See Order,

(stating Dr. Circuit’s

for judicial disability proceedings);

professor of psychiatry at the University of Colo-
rado and a board-certified psychiatrist.

Dr. Jllll has reviewed the materials discussed above
regarding the staff’s interactions with Judge Newman and
her delays in issuing opinions and informed the Committee
that he believes that the ordered medical examinations are
necessary to determine if Judge Newman has a disability
that affects her ability to perform the functions of a judge.
He indicated to the Committee that the tests he recom-
mended are the appropriate tests under the circumstances
to ascertain the nature and scope of any potential disabil-
ity. He also indicated that the recommended tests are the
same tests ordered in other courts when there are disabil-
ity concerns regarding a judge. He has further indicated
that the medical records specified by the Committee are
important for a neurologist to have for a determination of
the kind of impairments at issue here. See May 16 Order
at 5-6. Judge Newman has not materially challenged Dr.

s qualifications to consult with the Committee on
these matters.

4. Committee Conclusion.

The reports to the Committee of memory loss, confu-
sion, agitation, paranoia, and an increasing inability at
times to perform simple, routine tasks necessary to carry
out her duties as an active judge, combined with Judge
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Newman’s backlog and delays in the processing of cases
compared to her colleagues and Dr. B s recommenda-
tion, provide more than a sufficient basis for the Commit-
tee’s conclusion that there was a reasonable basis for
requiring Judge Newman to undergo the medical examina-
tions and to produce the requested medical records.

C. Judge Newman’s Refusal To Cooperate with
the Committee’s Orders Is Not Justified By
Any Good Cause and Constitutes Misconduct.

The Committee also concludes that Judge Newman’s
failure to cooperate with the Committee’s orders consti-
tutes misconduct. As explained below, Judge Newman’s
refusal to cooperate with the Committee’s orders has seri-
ously undermined the Committee’s ability to carry out its
duties under the Act. It has impeded the Committee’s abil-
ity to fulfill its central task of reaching a recommended
finding as to whether Judge Newman suffers from a disa-
bility that renders her unable to perform the duties of her
office. Impeding the Committee’s investigation qualifies as
conduct “prejudicial to the effective and expeditious admin-
istration of the business of the courts.” See 28 U.S.C.
§ 351(a). In addition, Judge Newman has not shown any
good cause for her refusal to cooperate.

1. Judge Newman’s Refusal To Cooperate
with the Committee’s Orders Qualifies as
Misconduct.

The Act broadly defines misconduct as “conduct preju-
dicial to the effective and expeditious administration of the
business of the courts.” 28 U.S.C. § 351(a). Rule 4(a)(5)
more specifically defines misconduct within that broad cat-
egory to include “refusing, without good cause shown, to
cooperate in the investigation of a complaint.” Rule 4(a)(5).
Under the Act and the Rules, Judge Newman has a duty to
cooperate with the Committee’s investigation. Indeed, as
the commentary to Rule 13 explains, a judge’s duty to
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cooperate is “rooted not only in the Act’s definition of mis-
conduct but also in the Code of Conduct for United States
Judges, which emphasizes the need to maintain public con-
fidence in the judiciary and requires judges to ‘facilitate the
performance of the administrative responsibilities of other
judges and court personnel.” Rule 13 cmt. (citations omit-
ted); see also Code of Conduct for United States Judges,
Canon 2(A), Canon 3(B)(1).

Here, Judge Newman has plainly refused to cooperate
in the Committee’s investigation. Over the course of the
last three months, the Committee repeatedly ordered
Judge Newman to undergo medical examinations to ascer-
tain the nature and extent of a possible disability, repeat-
edly ordered the production of medical records to assist the
professionals performing the examinations in determining
whether there was a disability, and repeatedly asked
Judge Newman to interview with the Committee. Judge
Newman has refused to cooperate with the Committee’s
amply justified demands, including as clarified in the May
16 Order.

Her refusal, moreover, has impeded the Committee’s
investigation. Her actions undermine the Committee’s
ability to fulfill its statutory duty to investigate whether
Judge Newman suffers from a disability and thwart the
aims of the Act. Without regard to what Judge Newman’s
Intent may be, the effect of her failure to cooperate is that
the Committee has been prevented from making its disa-
bility determination on the soundest basis, which includes
the medical examinations and records at issue.2l As

21 We make no findings regarding Judge Newman’s in-
tent or motive for refusing to cooperate. The refusal is an
unjustified, substantial impairment of the Committee’s
ability to make a disability determination on the soundest
basis, and that is so regardless of intent or motive. To be
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explained above, the Committee believes that, to reach a
conclusion on that point, it is important that the Commit-
tee have the specified input of independent medical profes-
sionals who had examined Judge Newman. Cf. Adams,
C.C.D. No. 17-01, at 36 (“We share the Judicial Council’s
view that input from an independent medical expert is nec-
essary to fully and fairly assess Judge Adams’ mental con-
dition and fitness to continue to serve as a judge.”). Indeed,
the Committee’s consulting expert, Dr. [l advised
that, while the evidence before the Committee plainly
raised concerns about Judge Newman’s cognitive state, he
could not come to an opinion with a reasonable degree of
medical certainty about Judge Newman’s mental fitness
without the medical examinations and medical records
that only she could provide. Particularly given its practical
effect in impeding the investigation, Judge Newman’s re-
fusal to cooperate amounts to “conduct prejudicial to the
effective and expeditious administration of the business of
the courts.” 28 U.S.C. § 351(a).

sure, the Rules permit the Committee to reach findings re-
garding disability even if a judge impedes an investigation
by refusing to cooperate with medical examinations. Rule
13 cmt. (“If, for example, the subject judge impedes reason-
able efforts to confirm or disconfirm the presence of a disa-
bility, the special committee may still consider whether the
conduct alleged in the complaint and confirmed in the in-
vestigation constitutes disability.”). But taking that course
here is inadvisable compared to proceeding on the issue of
misconduct for refusal to cooperate—to which the Commit-
tee has accordingly limited its findings and recommenda-
tions. The Committee recommends that the Judicial
Council retain jurisdiction of this matter so that it may fur-
ther adjudicate the disability complaint in the event cir-
cumstances change.
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The decision of the JC&D Committee in Adams
strongly confirms that Judge Newman’s actions constitute
misconduct. As explained above, the JC&D Committee in
Adams had before it a situation effectively on all fours with
this case in which a judge refused to undergo a mental
health examination as ordered by a special committee in-
vestigating whether that judge suffered from a disability.
The JC&D Committee determined that the judge’s refusal
to undergo the examination constituted misconduct. It ex-
plained that the judge’s “failure to cooperate through his
repeated refusals to undergo the mental health examina-
tion [ordered by the special committee] impeded the Judi-
cial Council’s ability to conduct a thorough and conclusive
investigation,” and “[a]s such, it was conduct ‘prejudicial to
the effective and expeditious administration of the busi-
ness of the courts.” Adams, C.C.D. No. 17-01, at 29-30
(quoting 28 U.S.C. § 351(a)). The JC&D Committee ex-
plained that it “affirmed the Judicial Council’s finding of
misconduct based on Judge Adams’s refusal to cooperate
with the Special Committee’s request that he undergo a
mental health examination with a psychiatrist selected by
the Special Committee.” Id. at 38. In addition, the JC&D
Committee made clear that continued refusal to comply
with the order for an examination on remand would war-
rant sanctions: “[S]Thould Judge Adams refuse to submit to
the mental health examination ordered by the Judicial
Council and affirmed by this Committee, sanctions for
Judge Adams’s continued failure to cooperate ... may be
warranted.” Id. at 39. The same analysis applies here.

Thwarting the Committee’s execution of the process es-
tablished by Congress for determining whether a life-ten-
ured judge suffers from a disability is a serious matter. The
litigants whose rights are at stake in the cases before this
Court deserve to have confidence that none of the judges
ruling on their cases suffers from a cognitive problem im-
pairing the ability to decide their cases. They also deserve
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to have confidence that the mechanisms Congress estab-
lished for addressing judicial disability function properly
and that a judge with such an impairment cannot simply
stymie the process. In addition, the court staff deserve to
work in an environment free from abuse or anger directed
at them by a judge whose behavior and interactions in the
workplace are distorted by a mental disability. The Com-
mittee and the Judicial Council have an overriding duty to
ensure that the judges on this Court are able-minded and
capable of performing their jobs. When serious concerns
are raised about a judge’s fitness, they must be taken seri-
ously and addressed expeditiously, and all judges must rec-
ognize their duty to facilitate that process. Under the
circumstances, therefore, the Committee believes that
Judge Newman’s refusal to cooperate by undergoing the
necessary medical examinations, providing medical rec-
ords, or even participating in an interview constitutes a se-
rious form of misconduct.

2. Judge Newman Has Not Shown Good Cause
To Excuse Her Refusal To Cooperate.

As noted above, Rule 4(a)(5) defines misconduct to in-
clude “refusing, without good cause shown, to cooperate in
the investigation of a complaint.” Rule 4(a)(5) (emphasis
added). The Committee accepts that a showing of good
cause could potentially excuse or justify Judge Newman’s
refusal to cooperate with the Committee’s orders and thus
could preclude any ultimate finding of misconduct. Judge
Newman has offered various arguments to justify her re-
fusal to cooperate. None, however, is convincing, and none
constitutes good cause foreclosing a finding of misconduct.

a. Proceedings Before the Committee (and
the Judicial Council) Do Not Violate Due
Process or the Judicial Recusal Statute.

Judge Newman makes several arguments to advance
the core assertion, repeated throughout her submissions
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and summarized in the conclusion to her July 5 Brief, that
“neither the Judicial Council of the Federal Circuit nor this
Committee is an appropriate bo[d]y to investigate these
(meritless) allegations” due to a “risk of bias” that is “too
high to be constitutionally tolerable.” July 5 Brief at 16.
Judge Newman relies on these theories to argue repeatedly
that this proceeding should have been transferred to the
judicial council of another circuit. For the reasons ex-
plained below, the Committee concludes that none of these
arguments has merit.

First, Judge Newman argues that this proceeding vio-
lates due process because the Chief Judge identified the
complaint against Judge Newman and thus is the “com-
plainant.” July 5 Brief at 4. According to Judge Newman,
that means that the Chief Judge cannot be a “neutral deci-
sionmaker” and that serving in the role of decisionmaker
would violate the principle that “no man can be a judge in
his own case.” Id. at 4-5 (quoting Williams v. Pennsylva-
nia, 579 U.S. 1, 8 (2016)).

That argument misunderstands the role of the Chief
Judge in identifying a complaint under Rule 5. Judge New-
man’s argument treats the Chief Judge as if identifying a
complaint gives the Chief Judge a personal stake in the
case giving rise to an inference of bias—as if the Chief
Judge were a private party bringing a complaint of miscon-
duct. That is incorrect. Rule 5, implementing 28 U.S.C.
§ 351(b), merely provides a mechanism for the court to pro-
tect institutional interests in the functioning of the judici-
ary by ensuring that, when information comes to light that
may indicate judicial misconduct or a disability, it is not
simply ignored just because no private party pursues a
complaint. The Rules thus charge the Chief Judge with the
institutional responsibility of determining whether the in-
formation made available to her warrants an investigation.
See also Rule 3 cmt. (“The process relies on chief judges
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considering known information and triggering the process
when appropriate.”).

What Judge Newman is really challenging with her
charge that the Chief Judge is a “complainant” is the com-
bination of investigative and adjudicatory roles in the Chief
Judge as the person who (i) determines whether an inves-
tigation is warranted; (i) participates in conducting the in-
vestigation as a member of the special committee; and then
(111) acts as a decisionmaker—both as a member of the spe-
cial committee and as a member of the judicial council. See
28 U.S.C. §§ 351-354; Rules 5, 11, 12, 18, 20. It is well
settled, however, that the mere combination of those roles
is not foreclosed by the Due Process Clause. As the Su-
preme Court held in Withrow v. Larkin, 421 U.S. 35 (1975),
“the combination of investigative and adjudicative func-
tions does not, without more, constitute a due process vio-
lation,” id. at 58. In Withrow, a state medical board was
responsible for both investigating charges of misconduct
against physicians and also determining whether to impose
disciplinary sanctions. See id. at 46. The Supreme Court
held that there was no due process violation in combining
those roles and explained that “a challenge to this combi-
nation of functions ‘assumes too much and would bring
down too many procedures designed, and working well, for
a governmental structure of great and growing complex-
ity.” Id. at 49-50 (quoting Richardson v. Perales, 402 U.S.
389, 410 (1971)). The Court even noted that “[t]he case law,
both federal and state, generally rejects the idea that the
combination (of) judging (and) investigating functions is a
denial of due process.” Id. at 52 (quoting 2 K. Davis, Ad-
ministrative Law Treatise s 13.02, p. 175 (1958)). As the
Court explained, pointing to the mere combination of roles
is not sufficient, because establishing a due process defect
requires “overcom[ing] a presumption of honesty and integ-
rity of those serving as adjudicators.” Id. at 47. Withrow
establishes that nothing in the combination of roles in itself
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creates an unacceptable risk of bias. See Ethicon Endo-
Surgery, Inc. v. Covidien LP, 812 F.3d 1023, 1029 (Fed. Cir.
2016) (discussing Withrow and other Supreme Court cases
and quoting treatise statement that “[tlhe Supreme Court
has never held a system of combined functions to be a vio-
lation of due process, and it has upheld several such sys-
tems” (citing 2 Richard J. Pierce, Jr., Administrative Law
Treatise § 9.9, p. 892 (5th ed. 2010)); cf. Bakalis v. Golem-
beski, 35 F.3d 318, 326 (7th Cir. 1994) (“Partiality will not
be presumed simply because the same tribunal investi-
gates and adjudicates [an] employment decision.”).

Moreover, as the D.C. Circuit has pointed out in reject-
ing a different challenge to the combination of investigat-
ing and adjudicating roles in judicial conduct and disability
proceedings, there is a particularly high hurdle for over-
coming the presumption that decisionmakers can properly
separate those roles where the decisionmakers are federal
judges who “are called upon every day to put aside consid-
erations not legally relevant to their decisions.” Hastings
v. Judicial Conference of the U.S., 829 F.2d 91, 105 (D.C.
Cir. 1987). As the D.C. Circuit put it, “[a] judge who can
decide a case one way, notwithstanding inadmissible evi-
dence of which he is aware indicating a different result, is
not likely to prejudge a fellow judge’s cause.” Id.

Our analysis is buttressed by the fact that Congress
plainly intended the Chief Judge (and the Committee) to
play both investigatory and adjudicatory roles. The Act re-
quires the Chief Judge to conduct preliminary inquiries, to
1dentify complaints, and to serve on the special committees
he or she appoints. See 28 U.S.C. §§ 351(b), 352(a), 353(a).
The special committee is statutorily charged with both in-
vestigating and recommending a decision. See id. § 353(c).
And the commentary to the Rules explains that the Act and
the Rules deliberately combine investigative and adjudica-
tory functions as part of the goal of creating an entirely in-
house, self-policing mechanism for the judiciary. Rule 13
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cmt. Congress also requires that the Chief Judge serve on
the circuit’s judicial council. 28 U.S.C. § 332(a)(1) (“The
chief judge of each judicial circuit shall call, at least twice
in each year and at such places as he or she may designate,
a meeting of the judicial council of the circuit, consisting of
the chief judge of the circuit, who shall preside . . . .” (em-
phasis added)). Thus, Congress purposefully and know-
ingly created a statutory rubric in which every chief judge
of every circuit court would initiate a complaint, investi-
gate and make recommendations, and ultimately partici-
pate in the decision. This is not unique to the Federal
Circuit. And had this been transferred to another circuit,
that circuit’s chief judge would be required by statute to
preside over the investigation and participate in the judi-
cial council’s adjudication as well.

For all these reasons, we see no due process violation
in the combination of roles assigned to the Chief Judge (or
to the Committee) under the Rules.

Second, Judge Newman complains that members of the
Committee and members of the Judicial Council are poten-
tial witnesses and thus cannot serve as decisionmakers.
See July 5 Brief at 5—6; see also May 10 Letter at 5 (“[E]very
member of the Federal Circuit Judicial Council is expected
to be a witness in this process, [and] it is difficult to under-
stand how these individuals would not be disqualified from
serving as adjudicators in the same process.” (emphases in
original)). As a threshold matter, that concern plainly does
not apply to the proceeding now—that is, the narrow pro-
ceeding to determine whether Judge Newman’s refusal to
cooperate constituted misconduct. As the Committee has
explained, whether Judge Newman'’s responses to the Com-
mittee’s orders constitute misconduct can be determined on
the paper record and there are no relevant witnesses. See
June 1 Order at 4-5. And Judge Newman has expressly
agreed with that assessment. See June 15 Letter at 3.
Thus, Judge Newman has no claim that judges are
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witnesses in this misconduct proceeding as it is currently
framed.

Judge Newman’s argument, therefore, must be that
earlier in this proceeding when it was possible that the pro-
ceeding would go to a decision on whether Judge Newman
suffered from a disability, it was possible that judges could
be witnesses, and that justified her refusal to cooperate.
That argument is not persuasive. The mere possibility that
some judges on the Judicial Council might become wit-
nesses provided no justification for a blanket refusal to co-
operate. To the extent that any judges became witnesses,
they could, if necessary, be recused from the Judicial Coun-
cil’s role in this proceeding and the Judicial Council could
continue to function without them. Indeed, the Rules con-
template that any member of the Judicial Council who be-
comes a witness may be disqualified, see Rule 25(a), but the
Judicial Council would not be precluded from acting on the
Committee’s report and any petition for review filed by
Judge Newman. See Rule 20(d) (“Judicial-council action
must be taken by a majority of those members of the coun-
cil who are not disqualified.”).

Judge Newman insists that it was not merely possible
that some judges would become witnesses. Instead, she ap-
pears to take the view that—when it looked as if this pro-
ceeding might go to a hearing to determine whether she
suffers from a disability—it was inevitable that all of the
judges on the Judicial Council would become witnesses.
See May 10 Letter at 5 (“[E]ach and every member of the
Federal Circuit Judicial Council is expected to be a witness
in this matter.” (emphasis in original)). She has asserted
different rationales for that proposition, but none is per-
suasive.

In her July 5 Brief, Judge Newman asserts that the
March 24 Order identifying a complaint relies in part on
statements about Judge Newman’s behavior “during
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deliberative proceedings” and that judges would be the
“sole witnesses” who could prove those “allegations.” July
5 Brief at 5. That argument proceeds on the mistaken
premise that the information described in the March 24 Or-
der functions as some sort of indictment or list of elements
that must be proven in the subsequent proceeding. That is
incorrect. Once a special committee is appointed, it is up
to the Committee to determine the best way to frame an
investigation to address the concerns raised in the com-
plaint. And as explained above, in this case the Committee
quickly determined that testimony from judges about in-
teractions with Judge Newman—particularly interactions
related to the process of deciding cases—should be excluded
from the Committee’s inquiry because that information
was unnecessary and because information regarding de-
lays in case processing would be more objective if obtained
from the Clerk’s Office data. See supra pp. 21, 32-33. As
a result, from a very early stage, there was no prospect that
the inquiry framed by the Committee would result in
judges becoming witnesses.

Elsewhere, Judge Newman has argued that all mem-
bers of the Judicial Council were certain to become wit-
nesses because she herself intended to call them. See, e.g.,
May 10 Letter at 5. That argument, however, misunder-
stands Judge Newman’s ability to determine the scope of
this proceeding. The Committee has authority to control
the scope of the investigation as it deems appropriate. See
Rule 13. Given the importance that the Adams case placed
on the need for an independent medical evaluation to reach
a determination on mental disability, it was apparent to
the Committee from the outset that the proper approach to
this inquiry was to gather objective data from the Clerk’s
Office on Judge Newman’s delays and information from
Judge Newman’s interactions with court staff to determine
whether that information provided a reasonable basis for
seeking medical examinations.
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Given that approach, there was no realistic basis on
which Judge Newman could ever insist on making all
members of the Judicial Council witnesses. Under Rule
15(a)(2), Judge Newman has the right merely to suggest
witnesses to the Committee during the investigation, not
an unconstrained right to determine who is a witness. And
even if the proceeding had gone to a hearing under Rule 14,
Judge Newman’s right to compel witnesses, see Rule 15(c),
would necessarily be limited by principles of relevance and
cumulativeness. Even if it arguably would have been rele-
vant for Judge Newman to call one or two judges to testify
about their impressions of her mental state (which is itself
doubtful given that evidence gathered by the Committee
concerning interactions with staff would not have put her
interactions with judges at issue), she could not have in-
sisted on calling all judges as witnesses. The Committee
could reject that gambit as unnecessarily cumulative. Cf.
Adams, C.C.D. No. 17-01, at 12 n.5 (noting that the special
committee rejected the subject judge’s effort to call some
witnesses at the hearing as “unnecessary and overly
broad”). And the Committee could especially reject the ef-
fort to call all judges where, as here, it would be transpar-
ent that Judge Newman was simply attempting to force
recusals in order to hobble the ability of the Committee or
the Judicial Council to decide this matter. The Rules them-
selves address a similar issue when a complainant names
multiple judges in a complaint with the apparent purpose
of disqualifying judges. Rule 25 permits judges so named
to participate in consideration of the complaint in order to
prevent gaming the system. See Rule 25(g)(1); cf. also In re
Allied-Signal Inc., 891 F.2d 967, 970 (1st Cir. 1989) (noting
the “need to prevent parties from too easily obtaining the
disqualification of a judge, thereby potentially manipulat-
ing the system for strategic reasons” (emphasis added)).

Thus, given the way the Committee framed its inquiry,
there was never a realistic prospect that Judge Newman
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could have a legitimate basis for calling every judge on the
Judicial Council as a witness. It was never inexorably the
case that all—or even many—members of the Judicial
Council would be witnesses in this proceeding. As a result,
Judge Newman had no justification for her blanket refusal
to cooperate at the outset based on the theory that mem-
bers of the Judicial Council would be witnesses.

To the extent Judge Newman intends to argue that
judges on this Court necessarily have some personal
knowledge about her current mental state simply because
they interact with her and that such knowledge alone
raises a due process issue for judges sitting on this proceed-
ing, that argument would prove too much. Due process
does not require that a decisionmaker be totally ignorant
concerning background information involving parties. As
this Circuit has explained in cases in the employment con-
text, there is nothing inherently wrong with a deciding of-
ficial having “background knowledge” about a situation or
even the “facts of the case,” as long as the official can decide
the matter based on the record. Norris v. SEC, 675 F.3d
1349, 1354 (Fed. Cir. 2012); cf. Charles Gardner Geyh &
Kris Markarian, Judicial Disqualification: An Analysis of
Federal Law, 2020 WL 13401932 (3d ed., 2020) (“Judges
often cannot avoid some acquaintance with the underlying
parties or events that give rise to litigation, particularly in
smaller communities. Acquaintance, by itself, will not re-
quire disqualification.”). As explained further below, more-
over, the Rules implicitly reject any such due process
argument, because they are plainly structured to allow cir-
cuit judges—who will necessarily have some interaction
with their colleagues in the same circuit—to sit on disabil-
ity proceedings concerning those colleagues.

Judge Newman’s arguments fare no better when
viewed under the lens of the judicial recusal statute, 28
U.S.C. § 455. Assuming, arguendo, that statute applies in
this context, it does not disable either this Committee or
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the Judicial Council from proceeding in this matter. Each
judge on this Committee carefully considered whether
recusal was required under § 455 and determined that it
was not. To the extent Judge Newman intends to argue
that personal interactions with her necessarily give every
judge on this Court “personal knowledge of disputed evi-
dentiary facts concerning the proceeding,” 28 U.S.C.
§ 455(b)(1), we conclude that is incorrect. It would present
a different question if a particular interaction between
judges provided the core evidence of suspected disability
and that interaction was likely to be a subject of dispute at
a hearing. Judges involved in that interaction would likely
need to recuse.22 But that is not this case. There were no
personal interactions between Judge Newman and other
judges that would come up as disputed facts. And what-
ever general knowledge each judge might have about Judge
Newman based on personal interactions certainly would
not be a “disputed evidentiary fact” in the proceeding.

In analyzing how § 455 should apply in this context, we
think it is also instructive that the Judicial Conference and
Congress plainly contemplated that judges with some per-
sonal knowledge of their colleagues would sit on disability
proceedings concerning those colleagues. Rule 25 specifies

22 Judge Newman has made much of the fact that, in
Adams, no district judges from Judge Adams’s district sat
on the special committee or Sixth Circuit judicial council
deciding that case. See, e.g., July 5 Brief at 8. In that case,
however, the complaint against Judge Adams had been
filed by four district judges in his district and the entire
matter arose from interpersonal disputes among the judges
and magistrate judges in that district. Contrary to Judge
Newman’s suggestion, that case provides no support for the
general proposition that judges on a given court may not
sit on a disability proceeding involving another judge on
the same court.
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particular standards for disqualification. And the com-
mentary to that rule makes it express that “a judge is not
disqualified simply because the subject judge is on the
same court” and that bias or prejudice warranting disqual-
ification must be “created by circumstances other than an
association with the subject judge as a colleague.” Rule 25
cmt. By design, the statute and rules anticipate that
judges will institute, investigate, and ultimately decide dis-
ability proceedings about their colleagues. See, e.g., 28
U.S.C. §§ 351-353 (requiring chief judge to receive and re-
view complaint and form special committee); Rule 11(a) (re-
quiring chief judge to review complaint), 12(a) (requiring
the special committee to consist of chief judge that identi-
fies complaint). Congress and the Judicial Conference
were certainly aware of § 455, and also of the reality that
“[[ludges at every level of the system interact with each
other frequently and in many ways.” Irving R. Kaufman,
Chilling Judicial Independence, 88 Yale L.J. 681, 711-12
(1979) (describing how circuit and district judges, espe-
cially within a single circuit, commonly get to know each
other).28 The way Congress structured the Act and the Ju-
dicial Conference structured the Rules suggests that both
bodies concluded that § 455 posed no barrier to judges de-
ciding disability proceedings about their fellow judges, in-
cluding those on the same court.

If Judge Newman were correct, no circuit judge could
ever sit on a disability proceeding concerning another cir-
cuit judge—and likely many district judges—in the same
circuit, because they would have “personal knowledge”
about that judge. Under that view, the Rules as written

23 Then-Chief Judge Kaufman, of the Second Circuit,
testified before the House committee responsible for what
became the 1980 Act, and the committee report cited the
article quoted in text. See H.R. Rep. 96-1313 at 3, 6 (1980).
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would violate § 455. We do not see any basis for reading
§ 455 that broadly.

Third, Judge Newman argues that Court employees
will not give candid testimony in a proceeding run by the
Judicial Council because they will feel pressure to curry fa-
vor with their employers. July 5 Brief at 7. This argument
is wholly insubstantial. Judge Newman cannot simply as-
sert a likelihood of biased testimony without providing
some evidence to demonstrate circumstances that would
likely overcome a witness’s obligation to testify truthfully.
The mere fact that court staff are employed by the Circuit
1s not sufficient, and Judge Newman cites no authority
whatsoever supporting the novel presumption of bias she
asserts. And as a practical matter, if employees were pre-
sumed to give biased testimony in tribunals run by their
employers, the judiciary’s EDR system and other govern-
ment employment dispute-resolution systems would be
called into question. We reject this argument.

Fourth, Judge Newman argues that keeping this pro-
ceeding in the Federal Circuit violates due process because
this Court has a specialized bar, and members of that bar
will not want to come forward as witnesses attesting to
Judge Newman’s competence because they fear repercus-
sions from the Judicial Council. According to Judge New-
man, that limits Judge Newman’s ability to mount a
defense. See July 5 Brief at 8. This argument is meritless.
To start, of course, there are no witnesses needed in this
proceeding as it has been narrowed. In addition, litigants
face myriad reasons why potential witnesses may be reluc-
tant to participate in a proceeding voluntarily, and that
does not raise a due process issue. Moreover, if this pro-
ceeding had gone to a hearing at which Judge Newman
could present witnesses, she would have had the benefit of
compulsory process to obtain any critical testimony. See
Rule 15(c). Even if members of the bar of this Court were
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reluctant to be witnesses, that would raise no inherent un-
fairness in this proceeding.

b. The Actions of the Judicial Council and
the Committee Do Not Indicate Bias.

Judge Newman next argues that the actions of the Ju-
dicial Council and the Committee have shown bias against
her and that this evidence of bias justified her refusal to
cooperate. See July 5 Brief at 9-12; May 25 Letter at 2.
We note at the outset that the Judicial Council orders
Judge Newman cites are not a part of this proceeding and
were issued by the Council under its authority independent
of this particular proceeding. Nevertheless, because Judge
Newman points to alleged bias supposedly revealed in
those orders as justification for her actions, we address her
arguments here. For the reasons below, we reject Judge
Newman’s assertions.

i. The Judicial Council’s Actions Sus-
pending New Case Assignments Do
Not Show Bias.

First, Judge Newman claims that the Judicial Coun-
cil’s actions on March 8 and June 5 excluding her from the
rotation for assigning new cases were improper and neces-
sarily show bias. In Judge Newman’s view, halting new
case assignments can be understood only as a form of sanc-
tion that would arise from this misconduct and disability
proceeding and halting case assignments before any con-
clusions were reached in this proceeding reflects a form of
verdict before trial. See July 5 Brief at 9—-10.

That is incorrect because Judge Newman is ignoring
the Judicial Council’s independent authority under 28
U.S.C. § 332(d) to make “all necessary and appropriate or-
ders for the effective and expeditious administration of jus-
tice within its circuit.” That authority necessarily includes
the power to suspend new case assignments where a judge
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has a backlog of cases interfering with the efficient admin-
istration of the court’s business. See June 5 Order at 5; see
also U.S. v. Colon-Munoz, 318 F.3d 348, 354-55 (1st Cir.
2008) (“An order of the Judicial Council reassigning cases
.. . to address judicial delay falls within the broad mandate
of section 332(d).”); see Kaufman, 88 Yale L.J. at 708 &
n.153 (asserting availability of this section to preclude new
assignments to a judge with undue backlog). The Council’s
March 8 decision was not memorialized in a written order,
but it readily stands on the basis of Judge Newman’s indis-
putable backlog of cases. And even if the Council had con-
cerns about disability, it is not bias to recognize that such
concerns bear on whether Judge Newman’s backlog was
likely to get worse if she continued to take on new cases.

The Council, in response to Judge Newman’s com-
plaints, issued an entirely new order on June 5 addressing
the issue of case assignments for Judge Newman. Treating
Judge Newman’s complaints as a request for reconsidera-
tion, the Judicial Council considered the matter de novo
and made clear that it was suspending new case assign-
ments based only on its authority under § 332(d) and solely
to address Judge Newman’s delay in issuing opinions.
June 5 Order at 5. Not satisfied by that result, Judge New-
man now claims that the very act of issuing a new order
and providing a full explanation for the Council’s action
grounded in § 332(d) is evidence of bias. Contrary to Judge
Newman’s assertions, however, we do not think that enter-
taining Judge Newman’s assertions of error, reconsidering
de novo the Council’s prior actions, and issuing an order
explaining the Council’s decision and pinpointing a partic-
ular legal basis can somehow be evidence of bias.

Judge Newman also asserts that the June 5 Order in-
cludes factual errors. In particular, she claims that, when
panel assignments were made (in February 2023) for the
Court’s April 2023 sitting, she was not actually in violation
of an internal circuit rule precluding case assignments to a
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judge with a backlog of cases crossing certain limits. See
July 5 Brief at 11. Under CP #3 q 15, a judge may not be
assigned new cases if (among other triggers) he or she has
two opinions pending that are over 365 days old. But even
if the June 5 Order had made a factual mistake concerning
the application of CP #3, a factual error is not evidence of
bias. See, e.g., Anderson v. Williamson, 47 F. App’x 333,
335 (6th Cir. 2002); Committee v. John Carroll Univ., No.
1:18CV01372, 2019 WL 2295347, at *2 (N.D. Ohio May 30,
2019) (“[M]istakes by a judge of fact and law, alone, are in-
sufficient to demonstrate personal bias requiring
recusal.”). Indeed, here, on January 31, 2023, Judge New-
man’s judicial assistant emailed the Chief Judge’s cham-
bers concerning eligibility for the April 2023 sitting and
stated that “Judge Newman advised me our panels may be
limited until our back log of older cases is reduced.” Ex. 7.

In any event, Judge Newman, in now alleging error,
has the facts wrong. As April panels were being prepared
in early February, Judge Newman had two cases that were
over 365 days old. One was
, in which the
opinion had been assigned to Judge Newman on December
| 2021. Contrary to Judge Newman’s assertions, that case
was not stayed after being assigned to her for authorship,
and as Judge Newman acknowledges, it had been pending
for over 420 days when paneling was occurring. The
panel in did order supplemental briefing
(without staying the case), but even if the entire 30-day pe-
riod for that briefing is excluded from the calculation, the
case had still been pending for well over 365 days. The sec-
ond case was , 1In
which the opinion had been assigned to Judge Newman on
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February [}, 2022.2¢ The Clerk’s Office conflicts screening
emails with tentative panel assignments for the April 2023
sitting were circulated on February [} 2023, and thus
B it the 365 day mark the next day—before the pro-
cess of assigning panels was complete. There is no bright
line date on which the time periods in CP #3 are applied,
and the Chief Judge’s chambers appropriately relied on the
email from Judge Newman’s chambers in concluding that
Judge Newman did not anticipate issuing the [l opin-
1on before paneling was finalized and that she was subject
to CP #3. Especially given the contemporaneous email
from her own chambers acknowledging that her case as-
signments would be restricted due to her backlog, applica-
tion of CP #3 to the April 2023 sitting in no way supports
Judge Newman’s allegation that “the Judicial Council can-
not be trusted to act neutrally.” July 5 Brief at 11.

Judge Newman also argues that the Judicial Council’s
actions are ultra vires because she is a member of the Ju-
dicial Council but was neither given notice of the meetings
before the March 8 and June 5 Orders nor permitted to par-
ticipate in the Council’s deliberations. See July 5 Brief at
10. There was nothing improper, however, in proceeding
without Judge Newman when Judge Newman and her de-
lays in issuing opinions were the very issue that the Judi-
cial Council was meeting to address. The Judicial Council
properly operated on the view that Judge Newman would
be recused in any decision on that matter. Indeed, in the
analogous situation when a judge is the subject of a mis-
conduct or disability complaint under the Act and the
Rules, the judge is expressly disqualified from participat-
ing in the Judicial Council on that matter. See Rule 25(b).

24 Judge Newman addresses the timing of her opinion
in a different casc, [

. That case, however, did not place her in vio-
lation of CP #3.
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The Judicial Council properly proceeded on the under-
standing that a similar principle requiring her disqualifi-
cation would apply here. This is a case in which the maxim
that “no man can be a judge in his own case,” Williams, 579
at 8, appropriately applied.

Judge Newman points to language in 28 U.S.C.
§ 332(a)(6) stating that “[e]ach member of the council shall
attend each council meeting unless excused by the chief
judge.” That statute, however, imposes an obligation on
individual judges to attend Judicial Council meetings. It
does not set a super-quorum requirement disabling the Ju-
dicial Council from acting if some members are not present.

The Committee concludes that, where the issue before
the Judicial Council involved Judge Newman’s extraordi-
nary delays in issuing opinions and an appropriate re-
sponse to ensure the efficient administration of the Court’s
business, it was proper for the Judicial Council to act with-
out Judge Newman’s participation. Its decision to do so
was not unlawful and provides no evidence of bias.

ii. The Committee’s Prior Actions Do Not
Show Bias.

Judge Newman has also argued that various actions by
the Chief Judge and/or the Committee show bias. See July
5 Brief at 12 n.11. None of her arguments is persuasive.

To start, Judge Newman has repeatedly charged that
prior orders of the Chief Judge or the Committee contain
factual errors. As noted above, even if there were factual
errors in prior orders, that would not show bias. See, e.g.,
Anderson, 47 F. App’x at 335. And as explained below,
none of Judge Newman’s particular allegations of error in-
volves any circumstances to suggest bias.

Judge Newman argues that the March 24 Order was
wrong in suggesting that Judge Newman’s caseload was re-
duced immediately following a cardiac event in the
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summer of 2021. See April 21 Letter at 1. After reviewing
data from the Clerk’s Office, the Committee concludes that
Judge Newman is correct that her caseload was not signif-
icantly reduced compared to her colleagues until May 2022.
That error, however, provides no evidence of bias and cer-
tainly does not justify Judge Newman’s refusal to cooperate
in this entire proceeding. The March 24 Order did not pur-
port to set out any final findings. The purpose of that order
was merely to note some initial information to determine
whether an investigation was warranted. It should not be
surprising that some information in such an initial docu-
ment might later be found to be inaccurate. That is what
investigations are for. Moreover, especially given the pre-
liminary nature of the March 24 Order, an error in identi-
fying the exact time at which Judge Newman began taking
a reduced case load was immaterial. The fact remains that
by the time the March 24 Order was entered, Judge New-
man had had a reduced caseload for nearly a year (and had
not been sitting on motions panels since January 2021),
and yet still had an extraordinary backlog of opinions. At
least with respect to cases, the central point in the March
24 Order was that Judge Newman had an extraordinary
backlog, especially for a judge with a reduced caseload.
And that point was entirely accurate. An error as to when
the reduced caseload began was immaterial to the decision
in the March 24 Order to identify a complaint and provides
no evidence of bias.

Next, Judge Newman has argued that the March 24
Order was wrong in suggesting—in identifying a com-
plaint—that Judge Newman suffered a “heart attack” in
the summer of 2021 and insists that she never suffered a
“heart attack.” July 5 Brief at 3. On that basis, she even
accuses the Committee, when referring back to the March
24 order concerning “the incidents of 2021 and 2022” in its
initial order concerning medical records (April 17 Medical
Records Order at 1), of “completely fabricat[ing] ideas
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about her prior medical history.” Id. In its May 16 Order,
however, the Committee made clear that “heart attack”
may not have been the correct term to use in the Commit-
tee’s request for medical records and clarified that it sought
medical records broadly about any “cardiac event” that
Judge Newman had suffered in the summer of 2021. May
16 Order at 4-5. Although Judge Newman continues to
insist that she did not have a “heart attack” and continues
to berate the Committee for suggesting that she did, she
has pointedly refused to say whether she suffered any “car-
diac event” in the same time period. See Oral Arg. Tr.
17:23-18:5; 18:22—-19:4; 20:11-19. Notably, Judge New-
man has now submitted a physician’s report acknowledg-
ing that she has a pacemaker and suffers from
I (= cardiac condition], a cardiac condition which
Judge Newman’s counsel agreed includes among its symp-
toms: confusion, chest pain, fainting, and dizziness.25 See
Ex. 8 (“Rothstein Report”) at 1; see also Oral Arg. Tr. at 19:
9-19. Judge Newman’s carefully calibrated focus on the
term “heart attack” suggests that her protests may well be
a matter of parsing terminology rather than relevant sub-
stance. In any event, the initial suggestion that Judge
Newman suffered a “heart attack” plainly provides no indi-
cation of bias. Judge Newman’s refusal to provide the or-
dered medical records and undergo the ordered medical
examinations has thwarted the ability of the Committee to
ascertain the exact nature of the cardiac condition that
Judge Newman does have and the impact it may have on
her ability to serve as an active judge.

Judge Newman also complains that short deadlines im-
posed by the Committee during the early stages of this pro-
ceeding are evidence of bias. See July 5 Brief at 12 n.11.

25 Judge Newman’s counsel stated that Judge New-
man has had a personal relationship with Dr. Rothstein for
“some time.” Oral Arg. Tr. at 38:18-24.
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That is also unpersuasive. The deadlines she identifies
merely required Judge Newman to indicate whether or not
she would agree to medical examinations and to produce
medical records. They did not require her to actually com-
plete her cooperation on those points in the specified time
frame. In any event, the initial deadlines became irrele-
vant long ago as the Committee repeatedly extended dead-
lines, issued further explanations for its orders, and
allowed Judge Newman more time to respond. Judge New-
man cannot continue to point to short deadlines that were
never enforced as supposed evidence of bias when the real-
ity is that, since the time it first ordered medical examina-
tions, the Committee effectively allowed Judge Newman 48
days (from April 7 until May 25) to provide a final response
as to whether or not she would agree to cooperate.

Judge Newman’s further complaints about the proper
interpretation of statistics in judicial conduct and disabil-
ity cases, see July 5 Brief at 12, are insubstantial. Disputes
about the proper interpretation or relevance of statistics do
not evidence bias.

iii. The Judicial Council Has Not De-
prived Judge Newman of Equipment
or Necessary Staff.

Judge Newman has also complained at various points
in her submissions that the Judicial Council allegedly de-
prived her of staff or office equipment necessary for her to
do her job. See, e.g., April 21 Letter at 2; July 5 Brief at 2
n.2. To the extent Judge Newman intends these allega-
tions to support her claims of bias or to explain or justify
her significant delays in deciding cases, the Committee ad-
dresses them here. All of these claims are incorrect.

With respect to Judge Newman’s chambers staff, as ex-
plained above, on April 19, 2023, one of Judge Newman’s
clerks and her judicial assistant resigned from her cham-
bers and requested no further contact with her chambers.
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See supra pp. 43—45. As the Committee explained in its
May 16 Order, because of the pending EDR matter related
to her judicial assistant, on April 20, the Judicial Council
initially placed a hold on hiring staff for Judge Newman’s
chambers. Within four days, by April 24, the Council lifted
that hold to permit Judge Newman to bring back (at her
request) a judicial assistant who had previously worked for
her and had retired. Further, on April 27, Judge Newman
was informed that she could advertise to hire a permanent
replacement. May 16 Order at 12 & n.3; see also || I
Aff. [7] § 2; Ex. 4 at 2. After that point, any lapse in time
that occurred in moving the hiring process forward was at-
tributable to Judge Newman. As staff have recounted, they
repeatedly explained to Judge Newman the terms on which
her retired judicial assistant could be rehired, but Judge
Newman seemed unable to understand or remember re-
peated explanations, and her inaction delayed the hiring
process. See Ex. 4; [ Aff. (7] 19 1-5; id. § 3 (describ-
ing having “over 20 email and phone call exchanges with
Judge Newman . . . trying to get her approval,” Judge New-
man taking a “long time” and having to “answer the same
questions repeatedly”). As of June 14, Judge Newman’s
prior judicial assistant had been brought back temporarily,
and while Judge Newman’s permanent judicial assistant
position was advertised in early May and Judge Newman
has been given multiple applications received by the Court,
Judge Newman has not moved forward to hire a permanent
judicial assistant. Contrary to Judge Newman’s claims,
the Court approved her temporary judicial assistant 5 days
after her judicial assistant resigned, and any delays in her
acquisition of secretarial services were due to Judge New-
man’s inaction or confusion.

Judge Newman has not been permitted to hire an ad-
ditional clerk to replace the one who resigned in April be-
cause she has three full-time clerks, which is more than
sufficient for the needs of her chambers given her reduced
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case load. Contrary to the apparent assumption underpin-
ning her complaint, Judge Newman is not automatically
entitled to four law clerks. Instead, by statute circuit
judges “may appoint necessary clerks and secretaries.” 28
U.S.C. § 712 (emphasis added). Put simply, Judge New-
man has no need for more than three full-time law clerks
and a judicial assistant. Despite having no new cases as-
signed in April, May, June, July, August, or September,
and while having three full-time clerks, Judge Newman
still currently has a backlog of the same 7 opinions she has
had for months. It is plainly not a lack of clerk assistance
that is preventing Judge Newman from completing her
opinions.

Judge Newman’s complaint about equipment appears
to relate to the computer used by the judicial assistant who
left her chambers in April. Affidavits from staff members
recount Judge Newman’s repeated accusations that this

computer was “illicit[ly]” removed, _ Aff. [8]
9 30, or “stolen,” h Aff. [6] § 4, with her
chambers’ information on it. See also & Aff.
[6] 9 5 (describing Judge Newman “walking back and forth
mumbling about how her computer and phone had been
taken away from her” even though “that was not the case”);
- Aff. [5] 19 3, 5 (“Judge Newman was pacing back and
forth and visibly angry and frustrated . . . I found Judge
Newman’s behavior during this whole event to be very bi-
zarre and confusing.”). They also recount staff’s repeated
efforts to explain to Judge Newman, over and over again,
that no information from her chambers was stored on that
computer and instead that it was all on her chambers’

shared drive. See _Aff. [8] 19 27-31; -
Bl 13 Aff. [6] 7 5.

At bottom, Judge Newman’s complaints about this
computer are a product solely of her apparent inability to
understand that no information from her chambers was
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stored on the hard drive (C: drive) on that computer. In-
stead, all information related to her chambers was trans-
ferred to—and is still available on—her chambers’ shared
drive. Judge Newman has not been deprived of any equip-
ment (or any data stored on any equipment) needed for her
work. In fact, Judge Newman and her four chambers’ em-
ployees collectively have eight Federal Circuit computers,
all with access to her shared drive. And IT and Clerk’s Of-
fice staff have repeatedly offered to help Judge Newman
locate any of the files on her shared drive that she mis-
placed. See Aff. (6] 17 2-6; I Aft. (5]
19 2—4; Aff. [8] 19 35-36; Ex. 6 at 15 (Clerk
of Court explaining “we have offered repeatedly to assist
you with locating any files you cannot find or access. How-
ever, through our many conversations, we have yet to learn
of any file or record of your chambers that is actually miss-
ing or unavailable.”).

Finally, Judge Newman has vaguely claimed that her
“use of the Court’s communication systems” has been “re-
stricted.” April 21 Letter at 2. The vague accusation is
unsubstantiated. And as the affidavits from IT personnel
extensively explain, Judge Newman frequently forgets how
to log on to the Court’s systems and forgets how the tele-
phone system works, including the volume control on her
telephone. See, e.g., | KGN 2. 1) 97 2-6;
B 215 (4] 99 2-19. As far as the Committee can tell,
user error is the most likely explanation for any difficulties
Judge Newman experiences with the Court’s communica-
tions equipment.

c. Judge Newman’s Requests for Transfer
Lack Merit.

As noted above, Judge Newman advanced her due pro-
cess arguments and related claims of bias largely to sup-
port the assertion that “neither the Judicial Council of the
Federal Circuit nor this Committee is an appropriate
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bo[d]y to investigate these (meritless) allegations,” July 5
Brief at 16, and to support a transfer of this matter to an-
other circuit. Those arguments lack merit for the reasons
explained above. Her requests for transfer also lack merit
for additional reasons, especially at this stage in the pro-
ceedings. The Committee has been able to conduct this in-
vestigation more efficiently than would have been possible
if the matter had been transferred to another circuit. And
now that this investigation is investigation has been com-
pleted on all that the Committee believes needs to be
reached given its findings and recommendation, transfer-
ring the case at this point would be grossly inefficient and
counterproductive.26

We note at the outset that transfer of a matter involv-
Ing an investigation into judicial misconduct or disability
1s possible only in “exceptional circumstances.” Rule 26.
As the Committee explained in its May 3 Order, this case
involves many of the factors that the Breyer Committee Re-
port found to counsel against transfer. See May 3 Order at
10-11; Implementation of the Judicial Conduct and Disa-
bility Act of 1980, Report to the Chief Justice of the Judicial
Conduct and Disability Act Study Committee, 239 F.R.D.
116, 215 (Sept. 2006) (“Breyer Committee Report”). In an
investigation involving alleged disability, the Committee
believes that knowledge of “local circumstances and per-
sonalities” is an advantage for an investigating committee.
Breyer Committee Report, 239 F.R.D. at 215. Proximity to
court staff—particularly because the judges and staff in
this circuit all work in the same building—has allowed the

26 To the extent Judge Newman’s July 5 Brief consti-
tutes a renewal of her request that the Chief Judge or the
Judicial Council request a transfer of this matter, the Chief
Judge denies the request under Rule 26 in her capacity as
Chief Judge as part of this Report. The Committee recom-
mends that the Judicial Council similarly deny the request.
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Committee to operate efficiently and expeditiously in in-
vestigating this matter. The Rules and Breyer Committee
Report make clear that likely delays caused by transfer are
a factor weighing against transfer. Indeed, “transfers may
increase time and expense if there is the need to ship files,
arrange witnesses, and handle other matters from a dis-
tance.” Id. Delays undoubtedly would have been the result
of transfer here.

In addition, the Committee believes that the easy ac-
cessibility of the Committee to court staff has allowed wit-
nesses to volunteer information in a fashion that simply
could not have happened if the matter had been trans-
ferred to another circuit. On more than one occasion, court
staff have reported incidents with Judge Newman to the
Committee in almost real time. See | EGTczNGEG A1
(6] 19 1-2, 5-8; GG Aff. (8) 7 36. The staff im-
mediately reported the information to the Clerk of Court
who forwarded this information to the Committee which
was able to speak to the employee on the same day.

I A1f. (8] 9 36.

When Judge Newman effectively threatened to termi-
nate the employment of her judicial assistant for staying at
his assigned workstation outside her chambers (which had
been created as an alternative work arrangement under
the Court’s EDR procedures), he came to the Committee
immediately, visibly upset. See-Aff [2] 7 34; ‘
Aff. [10] 19 8-9. When one of Judge Newman’s clerk

, declined to work on Judge Newman’s defense in
this matter (which is not court work) and found that he
could no longer tolerate the atmosphere in her chambers,
he came to the Committee to explain his concerns and ask
for help. See I Aff. (11] 99 6-8, 17. Our Clerk of
Court has come to the Committee on several occasions to
report troubling interactions with and accusations by
Judge Newman detailed in his affidavits. See generally

Aff. [8] & |GGG Aff [14]. None of
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these meetings were scheduled and none were requested
by the Committee. In each of these instances, the employ-
ees came to the Committee to report concerns. And for
some of these employees, not only was the Committee able
to receive their testimony, but where possible, alternative
work arrangements were made to lessen the impact of
these disturbing exchanges. None of these measures un-
dertaken to support and protect employees would have
been possible had this case been transferred to another cir-
cuit.

At times, throughout this investigation, incidents such
as these between staff members and Judge Newman were
occurring weekly or even more frequently. The Committee
believes that witnesses would have been chilled from par-
ticipating in the process in a similar manner if they were
required to contact federal judges in another circuit who
were not known to them in order to report information.

Put simply, another court could not, from afar, create
an environment in which this Court’s staff could raise con-
cerns based on their interactions with Judge Newman in
an almost real-time fashion. And without that ready abil-
ity to report incidents, the Committee believes that im-
portant information in this investigation might have been
lost. Particularly in this case, placing distance between the
individuals who witness and experience a subject judge’s
behavior and the investigating body would have inhibited,
not promoted, the aims of the Act. And of course, another
circuit would not have been able to intervene promptly to
protect or relocate these employees.

Judge Newman claims that “since the publication of
the Breyer Report, supra, every single complaint of miscon-
duct against a circuit judge that was not summarily dis-
missed has been transferred to another circuit’s judicial
council for investigation.” July 5 Brief at 6. As support,
she cites a small number of examples over the last decade.
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As an initial matter, transfer can only be sought in “excep-
tional circumstances.” Rule 26. Her examples and statis-
tics do not establish the asserted uniformity of practice.27
And none of the cited cases seems to have involved disabil-
ity as the core subject of the proceeding or refusal to coop-
erate as misconduct in thwarting the disability
determination.2® A case-specific assessment of transfer is

27 Statistics from the Administrative Office indicate
that in 2021 for example, four complaints were referred to
special committees for investigation and zero cases were
transferred. These same statistics show that 18 of the com-
plaints were resolved through voluntary corrective action
or intervening events (such as a judge taking senior sta-
tus). It is unclear whether these were proceedings against
district court or circuit judges. See Table S22, Judicial
Complaints—Complaints Commenced, Terminated, and
Pending with Allegations and Actions Taken Under Au-
thority of 28 U.S.C. 351-364 During the 12-Month Period
Ending Sept. 30, 2021. In 2018, the statistics show that
only 1 case was transferred, while 8 complaints were re-
ferred to special committees. In 2017, 18 cases were re-
ferred to special committees and O were transferred. In
2016, 4 were referred to special committees and O trans-
ferred. See Table S22, Judicial Complaints—Complaints
Commenced, Terminated, and Pending with Allegations
and Actions Taken Under Authority of 28 U.S.C. 351-364
During the 12-Month Period Ending Sept. 30, 2018, 2017,
2016 (all available at https:/www.uscourts.gov/statistics-
reports/caseload-statistics-data-tables (last visited July 31,
2023)).

28 The most relevant precedent for this matter appears
to be the proceeding conducted by the Sixth Circuit con-
cerning District Judge John R. Adams and an investigation
into whether he suffered from a mental or emotional
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required, with transfer being the exception, as made clear
by the Act and Rules designed for proceedings that involve
circuit and district judges alike. For the reasons stated,
based on considerations set forth in the Breyer Report, we
think it was proper in this matter not to request transfer.

Finally, transferring this matter at this point would be
enormously wasteful and counterproductive. The Commit-
tee has conducted more than twenty interviews with court
staff. It has entertained extensive briefing from Judge
Newman, entered multiple orders explaining its requests
for cooperation from Judge Newman, and heard oral argu-
ment. Transfer at this stage could potentially render all of
this effort wasted, because a transferee circuit could choose
to start the entire process over. See Rule 26 cmt. (“Upon
receipt of a transferred proceeding, the transferee judicial
council shall determine the proper stage at which to begin
consideration of the complaint....”). Indeed, as Judge
Newman has made clear, securing a complete do-over is
her objective. She has pointedly reminded the Committee
that the “effect” of a transfer is that “the transferee council
1s not bound by any evidence, reports, or decisions made by
the transferor council” and expressly “reserve[d] the right
to request that the transferee council restart the entire pro-
cess.” May 10 Letter at 5. Even putting aside the ineffi-
ciency in such a result, and the burden on a transferee
council, it would be unfair to the witnesses who have al-
ready been interviewed by the Committee and submitted

disability in which the Sixth Circuit twice denied motions
from Judge Adams requesting a transfer of the proceeding
to another circuit. See Order & Memorandum, In re Com-
plaint of Judicial Misconduct, No. 06-13-90009 (Judicial
Council of the Sixth Circuit Feb. 22, 2016), at 4 (recounting
that Chief Judge Cole of the Sixth Circuit twice rejected
requests to transfer because the case did not raise any “ex-
ceptional circumstances” warranting such action).
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affidavits to be subjected now to a duplicative investigative
proceeding.

For all these reasons, Judge Newman’s requests for
transfer lacked merit when they were originally made, see
May 3 Order at 10-12, and they particularly lack merit
now.

d. There Is No Merit To Judge Newman’s
Assertion that She Has Cooperated with
the Committee’s Orders or That Defects
in the Orders Justify Her Responses.

Judge Newman has offered various arguments to sug-
gest that she has cooperated with the Committee’s orders
(at least under her definition of the term) or that particular
defects in the orders justify her responses. None of these
arguments has merit.

To the extent Judge Newman claims that the Commit-
tee cannot require her to undergo medical examinations
with independent professionals chosen by the Committee
and that such an order is “unprecedented,” July 5 Brief at
13, we have addressed those arguments and rejected them
above. See supra Section IL.A.

Next, Judge Newman’s assertions that she has cooper-
ated depend entirely on distorting the meaning of “cooper-
ate” in this context. According to Judge Newman, to
“cooperate” means to “work together,” and that means that
the Committee must work with her to reach a compromise
when she objects to requests from the Committee. May 10
Letter at 4-5 (seeking to “negotiat[e] the matter” and seek-
ing a “negotiated solution”); May 25 Letter at 1, July 5 Brief
at 2. That is incorrect. Standard dictionary definitions
make clear that “cooperate” means to “act together or in
compliance.” Cooperate, Merriam-Webster Dictionary,
available at https://www.merriam-webster.com/diction-
ary/cooperate (last visited July 31, 2023) (emphasis added);
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see also Cooperate, Cambridge English Dictionary, availa-
ble at https://dictionary.cambridge.org/us/dictionary/eng-
lish/cooperate (last visited July 31, 2023) (“to act or work
together for a particular purpose, or to be helpful by doing
what someone asks you to do” (emphasis added)). Espe-
cially in the context of an investigation, it is acting in com-
pliance with requests from the investigator that
constitutes cooperation. That conclusion is buttressed by
the fact that nothing in the Rules requires the Committee
to negotiate with Judge Newman to reach a compromise
solution on every investigative request the Committee
makes. To the contrary, Rule 13 unequivocally states that
“[a] special committee should determine the appropriate
extent and methods of its investigation.” Particularly with
respect to medical examinations, moreover, Adams makes
clear that the Committee may insist on examinations by
independent professionals over a subject judge’s objections
and that failure to comply with such a request is a failure
to cooperate.

In her May 25 Letter, Judge Newman objected for the
first time to the qualifications of the independent profes-
sionals the Committee chose to conduct medical examina-
tions, May 25 Letter at 2, and she now asserts that these
professionals are of “unknown qualifications and prove-
nance,” July 5 Brief at 14. This objection is dilatory. In its
April 7 Order, the Committee not only provided the names
of these professionals and made clear that Dr. [l had
recommended them (thus explaining their “provenance”),2?

29 Dr. [l consulted with Dr. _

Professor of Psychiatry at Georgetown University School of
Medicine, to determine the professionals he would recom-
mend, in part given her familiarity with suitable medical
professionals in the local area where the examinations
would take place. For an examining neurologist, he

93



IN RE COMPLAINT NO 23-90015

it also provided Dr. |JJJJllfs telephone number so that
Judge Newman or her counsel could discuss with him the
medical examinations and the professionals who would
conduct them. April 7 Order at 2. At argument, counsel
for Judge Newman acknowledged that Judge Newman
never contacted Dr. [JJJJJll and took no steps to investigate
the credentials of the professionals he had recommended
beyond looking at their websites. See Oral Arg. Tr. at 37:4—
9. Having been offered the opportunity to discuss the pro-
fessionals recommended by Dr. , Judge Newman
cannot sit on her hands, do nothing more than look at their
websites,30 and at the eleventh hour simply claim that their

recommended Dr. , a board-certified neurol-
ogist. See (last

visited July 31, 2023). For a neuropsychologist, he recom-
mended Dr. , who is board certified in
clinical neuropsychology and who is an approved forensic
evaluator for the Commonwealth of Virginia, which allows
him to be a court-appointed evaluator in proceedings to de-

termine competency to stand trial and sanity. See
h (last

visited July 31, 2023). All of this information about the
selected doctors was readily obtainable through an internet
search.

30 If Judge Newman had done an internet search with
the names of the doctors who were provided to her as far
back as April 7, she would have found their credentials. Dr.

is a board-certified neurologist, and Dr.

is board certified in clinical neuropsy-

chology and is an approved forensic evaluator for the Com-
monwealth of Virginia, which allows him to be a court-
appointed evaluator in proceedings to determine compe-
tency to stand  trial and  sanity. See
(last visited
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qualifications are unknown to her. She must, at a mini-
mum, interpose some more substantive objection raising a
reason to doubt the qualifications of these professionals. It
is certainly not the duty of the Committee to sua sponte
schedule a Daubert hearing before ordering Judge New-
man to undergo standard medical examinations with pro-
fessionals recommended by an expert.

With respect to the Committee’s requests for medical
records, Judge Newman variously asserts that records do
not exist or are not relevant, July 5 Brief at 2-3, but her
objections do not stand up to scrutiny. As an initial matter,
records that the Committee sought relating to treatment
regarding “mental acuity, attention, focus, confusion,
memory loss, fatigue or stamina,” May 16 Order at 4, are
plainly relevant. Judge Newman, however, has refused to
state squarely whether such records exist or not.

Next, Judge Newman insists that she has never had a
“heart attack” and that records related to a “heart attack”
do not exist. As explained above, see supra pp. 81-82,
Judge Newman appears to be focusing narrowly on the def-
inition of “heart attack” to avoid answering the Commit-
tee’s request for records. The Committee long ago clarified
its request to make clear that it broadly sought records re-
lated to a “cardiac event,” May 16 Order at 5, and at oral
argument counsel for Judge Newman refused to state
whether or not she had suffered a cardiac event in the time
period at issue. Oral Arg. Tr. 17:23-18:5; 18:22-19:4;
20:11-19. In addition, the Committee explained to Judge
Newman that Dr. [JJJJl] informed the Committee that
medical records related to a cardiac event may very well
shed light on the observed changes in Judge Newman’s be-
havior and the issues of impairment of cognitive function-
ing the Committee is investigating. He informed the

Juli 31 2023): R s N oLt |

(last visited July 31, 2023).
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Committee that it would be standard practice for a treating
neurologist to consider such records in evaluating impair-
ment issues like those presented here. Judge Newman has
never offered a response on those points.

Judge Newman has also submitted her own medical re-
port noting that she suffers from || NN (-
cardiac condition] and has a pacemaker. See Rothstein Re-
port. Records related to treatment for that condition are
obviously relevant. According to the Penn Medicine web-
site of the University of Pennsylvania, one of the symptoms
of [the cardiac condition] is “confusion
or other changes in mental status.” b
Penn Medicine, available at https:/www.pennmedi-
cine.org/for-patients-and-visitors/patient-information/con-
ditions-treated-a-to-z/ (last wvisited
July 31, 2023). The Mayo Clinic similarly explains that
[the cardiac condition] [ SN c2n result in
“confusion” and “dizziness or lightheadedness.” || | | |} N
, Mayo Clinic, available at https:/www.mayo-
clinic.org/diseases-conditions
I (st visited July 31, 2023). And
Johns Hopkins advises on its website that one of the com-
plications of [the cardiac condition]
can be impaired blood flow “leading to other organ damage
such as brain and kidney function.” d,
Johns Hopkins, availa-
ble at https://www.hopkinsmedicine.org/health/conditions-
and-diseases| | NN (ast visited July 31,
2023). At oral argument, counsel for Judge Newman
acknowledged that symptoms such as “confusion” “might”
show the relevance of Judge Newman’s heart condition to
the Committee’s inquiry. Oral Arg. Tr. at 19:25-20:3. He
also acknowledged that these were the symptoms of B
I (i1 cardiac condition], a condition Judge
Newman acknowledges she has. Id. at 19:9-19. The med-
ical records at issue thus are plainly relevant, and Judge
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Newman’s assertions that she cannot understand their rel-
evance has no merit.

Finally, Judge Newman asserts that the Committee’s
request for an interview with her is “peculia[r] and
opal[que]” and she professes to be at a loss to understand
the request because—according to her—the Committee as-
serted that it was “intimately familiar with Judge New-
man” and thus should have no need to interview her. July
5 Brief at 3. That distorts what the Committee has said.
In denying Judge Newman’s request for a transfer, the
Committee agreed that, in this case, as the Breyer Com-
mittee Report had observed, the “relative ignorance’ of
judges in another circuit of ‘local circumstances and per-
sonalities” might make them less well suited to resolve this
matter. May 3 Order at 10 (quoting Breyer Committee Re-
port, 239 F.R.D. at 215). The Committee never suggested
that it had no need to interview Judge Newman. To the
contrary, the Committee’s May 16 Order noted that Judge
Newman had accused the Committee of making factual er-
rors without identifying specifics and explained that an in-
terview would allow her to point out any errors. May 16
Order at 23-24. And far from being a “peculia[r]” request,
interviewing the subject of an investigation is an elemen-
tary, often essential, step. Indeed, if the Committee had
attempted to complete its investigation without interview-
ing Judge Newman, she might have claimed that omission
violated her due process rights. Cf. Dani Kass, Judge New-
man Not Sure the Federal Circuit Can Be Salvaged, avail-
able at https://www.law360.com/ip/articles/1698074?nl pk
=1c077ab08b844b7¢ca04b9be890c¢8db77&utm source=new
sletter&utm medium=email&utm cam-
paign=ip&utm content=2023-07-13&nlsidx=0&nlaidx=0
(last visited July 31, 2023) (Judge Newman asserting that
“she has never been given an opportunity to discuss the
claims against her with the chief judge or others involved
in the Judicial Conduct and Disability Act investigation”).
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Judge Newman’s asserted grounds for refusing to sit for an
interview with the Committee are frivolous.

e. The Neurologist’s Report Submitted by
Judge Newman Provides No Justifica-
tion for Her Refusal To Undergo Medical
Examinations with Independent Profes-
sionals Chosen by the Committee.

Along with her July 5 Brief, Judge Newman submitted
a one-and-a-half-page report from a neurologist, Dr. Ted L.
Rothstein, who had examined her and reported that his
“findings would support her having cognitive function suf-
ficient to continue her participation in the court’s proceed-
ings” (while also noting that “she could have a more
detailed neuropsychological evaluation as part of her neu-
rological assessment”). Rothstein Report at 2. Judge New-
man argued in her brief that this report should “obviate the
need for any further testing” and end these proceedings.
July 5 Brief at 2. At oral argument, when pressed about
problems with the Committee’s relying on the report,
Judge Newman’s counsel seemed to back away from a re-
quest that the Committee rely on it, suggesting that he
supplied it only as background. Oral Arg. at 26:15-18
(“What we have submitted from Dr. Rothstein is—mostly
was a point of information that the Committee could choose
to credit or not credit as it wishes.”). As explained below,
the Committee finds that no weight can be given to Dr.
Rothstein’s report on the issue of demanding the medical
examinations and records at issue, at least because, on its
face, it shows internal inconsistencies on critical points and
Judge Newman has refused to provide the Committee the
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cognitive test described in the report and the information
submitted to Dr. Rothstein and on which he relied.3!

The most critical aspect of the Rothstein Report is its
description of a cognitive test administered to Judge New-
man. The Report notes that a “partial MoCA examination”
was performed with Judge Newman. Rothstein Report at
2. A MOCA examination refers to the Montreal Cognitive
Assessment, which is a one-page test, the current version
of which is attached as Exhibit 11 to this Report and

31 From the report itself, it appears that Dr. Rothstein was
only provided an article written by Judge Newman’s for-
mer law clerk, Andrew Michaels, Judge Newman's Recent
Dissents Show She Is Fit For Service (June 6, 2023), avail-
able at https:/ssrn.com/abstract=4472679 (last visited
July 31, 2023) (claiming that he “did not perceive a signifi-
cant drop in the quality or thoroughness of her opinions
over the previous decade”) and a Washington Post article
about this case. It is unclear, and counsel refused to tell
the Committee what materials, including medical records
and materials from this proceeding detailing Judge New-
man’s interactions with staff and the deficiencies in her
case-handling, were part of what Dr, Rothstein received
and considered, even while counsel acknowledged that it is
relevant to assessing such an expert’s opinion to know
what materials he had before him. Oral. Arg. Tr. at 21:13—
22:6 (medical records); 24:25-25:2 (relevance); 29:1-24
(materials from this proceeding). The importance of know-
ing the bases for an expert’s opinion is recognized in the
Federal Rules of Civil Procedure, see, e.g., Rule 26(a)(2) (re-
quiring an expert report specifying “the facts or data con-
sidered by the witness”), and in the Rule 702 of the Federal
Rules of Evidence as understood in Daubert and related
cases, which focus on the methodology of reasoning from a
sufficient factual foundation.
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Recommendation and is reproduced below. According to
the MOCA website, the test takes about 10 minutes to ad-
minister. See MoCA News, Improving Outcomes in Cancer
Patients and the Role of Screening for Cognitive Impair-
ment, available at https://mocacognition.com/moca-news/
(last visited July 31, 2023) (“MoCA takes just 10 minutes
to administer . . . .”). The test has several subparts and
typically requires the person administering the test to
check boxes and tally up points on each sub-part. The full
test is scored out of a total of 30 points and (as noted at the
bottom of the test sheet) a score of 26 or higher is consid-
ered normal.
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N J
MONTREAL COGNITIVE ASSESSMENT (MOCA®) Echeation A —
Sex: DATE:

Version 8.1 English

VISUOSPATIAL /EXECUTIVE Copy Draw CLOCK ( Ten past eleven) m
cube (3 points)
End i KN
® ‘® B
Begin
[ ] [1 L 1 [ 1 [ 1] _/5
Contour Numbers Hands
_/3
MEMORY Read list of words, subject must FACE | VELVET | CHURCH | DAIsY RED
repeat them. Do 2 trials, even if 1st trial is successful. 15 TRIAL NO
Do a recall after 5 minutes. POINTS
2N° TRIAL
Read list of digits (1digit/ sec.). Subject has to repeat them in the forward order. [ 1218524
Subject has to repeat them in the backward order. [ 1742 _/2
Read list of letters. The subject must tap with his hand at each letter A. No points if = 2 errors
[1] FBACMNAAJKLBAFAKDEAAAJAMOFAAB _/1
Serial 7 subtraction starting at 100. []1 93 []1 86 [1 79 [1 72 [ 165
4 or 5 correct subtractions: 3 pts, 2 or 3 correct: 2 pts, 1correct: 1pt, 0 correct: 0 —/3
LANGUAGE Repeat: | only know that John is the one to help today. [ ]
The cat always hid under the couch when dogs were in the room. [ ] _/2
Fluency: Name maximum number of words in one minute that begin with the letter F. I 1 (N =11 words) _/1
ABSTRACTION Similarity between e.g. banana - orange = fruit [ 1 train-bicycle [ 1 watch-ruler /2
DELAYED RECALL (V15 K- FACE VELVET | CHURCH | DAISY | RED | Pointsfor /5
Memory X3 WITHNO CUE [1] [1] [1 [1] [1 recall only
Index Score X2 Category cue
(MlS) x1 Multiple choice cue Mis -—/15
ORIENTATION [ 1Date [ 1 Month [ 1 vear [ 1Day [ 1Place [ 1 city _ /6
© Z.Nasreddine MD www.mocatest.org Mis: /15
Administered by: (Norvma‘| =26/30) TOTAL /30
Training and Certification are required to ensure accuracy Add1point if =12 yr edu

101




IN RE COMPLAINT NO 23-90015

Dr. Rothstein explained that a “partial” test was given
because Judge Newman had a broken wrist and “is unable
to write.” Rothstein Report at 1 & 2; Oral Arg. Tr. at 31:3—
9 (Judge Newman’s counsel confirmed she was unable to
write and was instructed by her orthopedic surgeon not to
hold a pen). Dr. Rothstein specified that she “cannot follow
trail or draw a cube (each worth one point on the 30-point
test),” Rothstein Report at 2—a description that corre-
sponds to the first two parts of the test. See Ex. 9. The
section testing memory requires the subject to remember
five words several minutes after they have been read to the
subject and repeated several times. Dr. Rothstein reported
that, on that section, Judge Newman “fail[ed] to remember
four of five words after several minutes,” thus losing four
points. Rothstein Report at 2. He reported her total score
as 24/28.

There is a significant internal contradiction on the face
of that description, however, because if Judge Newman
was unable to write, she also necessarily was unable to
complete another section of the test—the section next to
drawing the cube—which requires the subject to draw a
clock. See Ex. 9; see also FAQs, Does the subject receive a
point for the contour of the clock if the numbers are orga-
nized in a circular manner but the circle is not drawn?,
available at https:/mocacognition.com/fag/ (last visited
July 31, 2023) (explaining “a circle must be drawn” for
points to be awarded). That section is worth three points.
See Ex. 9. Thus, if Judge Newman was unable to write, it
appears that she necessarily was unable to complete sec-
tions of the test worth 5 points, and her test properly
should have been scored out of a total of 25 points, not 28
points. In fact, the MOCA website specifically describes (in
the FAQs section) how to administer the test to a person
who is “unable to complete the written portion” and ex-
plains that the test should be scored out of 25. FAQs, How
can I score the test if the subject is unable to complete the
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written portion of the test because of a physical disability
such as hemiplegia?, available at https:/mocacogni-
tion.com/fag/ (last visited July 31, 2023). Given that Judge
Newman missed four of the five points on the memory sec-
tion of the test, Dr. Rothstein’s own description of her per-
formance suggests that her score was actually 21/25, not
24/28.

Beyond that, the MOCA website also describes how a
test scored out of 25 can be converted to a score on a scale
of thirty. The subject’s score should be multiplied by 30
and the result of that operation divided by 25. FAQs, How
can I score the test if the subject is unable to complete the
written portion of the test because of a disability such as
hemiplegia?, available at https://mocacognition.com/faq/
(last visited July 31, 2023). Performing that calculation
here on a presumed score of 21/25 would yield a score of
25.2/30, which is below the lower limit of the normal range.
See Ex. 9 (indicating scores >26 are normal).

Given the concerns raised by the inconsistency on the
face of the Rothstein Report, the Committee ordered Judge
Newman to produce the actual MOCA test sheet as admin-
istered to her and also to produce all materials that had
been provided to Dr. Rothstein to inform his opinion. See
July 7 Order at 2. The Committee also instructed counsel
to be prepared to describe the scoring of Judge Newman’s
MOCA test at argument. See id. at 2-3. Judge Newman
refused to provide any of those materials, and at argument
counsel could not shed any light on the scoring of the
MOCA test. See Oral Arg. Tr. at 32:9-34:17. Counsel did
acknowledge, however, that given the statements in the re-
port about Judge Newman’s inability to write, it was pos-
sible that the reported score was an error. See id. at 34:17.

Given the serious concerns raised by the internal con-
tradiction on the face of the Rothstein Report and Judge
Newman’s refusal to provide either that test or any of the
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materials on which Dr. Rothstein relied, the Committee
concludes that it can give no weight to the report on the
issue of whether the orders of medical examinations and
records was justified and Judge Newman'’s refusal to com-
ply was misconduct. To be clear, the Committee does not
attempt to draw any conclusions from the calculation noted
above indicating that Judge Newman’s apparent score of
21/25 would fall in the abnormal range on a 30-point scale
or that she failed 80% of the memory questions on the test.
Instead, the Committee has noted that calculation solely to
emphasize why the Committee must see the underlying
test and cannot simply accept the Rothstein Report on its
face.

The Committee’s decision to give no weight to the Roth-
stein Report is supported by the Adams case. There, when
Judge Adams attempted to submit testimony from his own
psychiatrist but refused to provide the investigating com-
mittee “any of the records underlying his psychiatrist’s
evaluation,” the committee refused to accept the testimony.
Adams, C.C.D. No. 17-01 at 13; In re Complaint Under the
Judicial Conduct and Disability Act, No. 10-20-90049, at
22 (noting that the special committee excluded the psychi-
atrist’s testimony because Judge Adams “refused to dis-
close any of the underlying reports, testing materials, or
other documents relating to the evaluation”). The Commit-
tee takes a similar approach here in deciding that it can
give no weight to the Rothstein Report on the issue now
before it.

f. Judge Newman’s Assertion that the
Committee Lacked a Reasonable Basis
for Its Orders Is Meritless.

Judge Newman finally argues that the evidence gath-
ered by the Committee is insufficient to provide a reasona-
ble basis for concern about her cognitive state and thus
cannot justify the Committee’s orders. Her assertions on
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this score largely boil down to two points, neither of which
1s persuasive.

First, Judge Newman points to data from the Clerk’s
Office cited in the May 16 Order to argue that her average
time for issuing opinions actually improved in recent years.
See July 5 Brief at 14. Thus, Judge Newman points out
that in the twelve-month period from October 2020 to Sep-
tember 2021 her average time to issue an opinion was 249
days. But in the 18-month period from October 2021
through March 2023 her average time to issue an opinion
dropped to 199 days. See id. Judge Newman accurately
reports the raw numbers, but they do not remotely support
her conclusion that everything is just fine with her speed
in issuing opinions. The obvious reason for the improve-
ment after October 2021 is that her caseload was substan-
tially reduced in this period. Indeed, from May 2022 to
April 2023, Judge Newman participated in deciding only
65 cases, roughly half the load of the average active Fed-
eral Circuit judge (129 cases).

Aff. [14] § 22. Judge Newman also does not sit on motions
panels. Id. § 23. Despite carrying a fraction of the ordinary
workload, however, her average time to issue an opinion
was 199 days—almost four times the average of other ac-

tive judges (53 days). Aff. [13] 9 15, 17;
Aff. [14] § 13.

What the statistics actually show, then, is a failed ex-
periment under which Judge Newman’s caseload was rad-
ically reduced in an effort to enable her to issue opinions in
a timely fashion but—although the reduced workload im-
proved her speed somewhat—her time for issuing opinions
remained so far behind the rate of other judges that it con-
tinues to interfere with the efficient conduct of the Court’s
business.

Second, Judge Newman dismisses the concerns raised
in the affidavits of multiple staff members as “minutiale]”
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and “petty grievances” that she will barely even deign to
address. July 5 Brief at 15. The Committee finds this cav-
alier response deeply troubling. The concerns that dedi-
cated staff members have brought to the Committee are not
minutiae, nor are they petty. They reveal a pattern of se-
rious dysfunction in Judge Newman’s interactions with
staff both within and outside her chambers that provide an
ample basis for reasonable concerns about Judge New-
man’s cognitive state. Details are provided earlier in this
report. Moreover, at least one Circuit has held that a judi-
cial employee may bring a Fifth Amendment claim against
a court for not providing her relief under the court’s EDR
plan. Strickland v. United States, 32 F.4th 311, 356 (4th
Cir. 2022) (holding “the Fourth Circuit’s EDR Plan afforded
[plaintiff] with protected property interests”). In the Com-
mittee’s view, the fact that Judge Newman would make
such an argument only confirms that there are reasonable
grounds to have concerns about her cognitive state.

And to the extent that she argues that the Committee
should vacate the ordered of medical examinations, as the
Sixth Circuit Judicial Council ultimately did in Adams, she
is in error. In Adams, Judge Adams troubling behavior
abated, in fact the four complainant judges testified that
he was no longer exhibiting the concerning behavior. See
Order & Memorandum, In re Complaint of Judicial Mis-
conduct, No. 06-13-90009, at 4 (6th Cir. Judicial Council
June 27, 2018). Here, in contrast, Judge Newman has
made no argument, let alone any showing, that the bases
for concern about cognitive problems, including both her
work-processing delays and her troubling interactions,
have abated. Despite having three law clerks and a judicial
assistant, having no new cases from April through Septem-
ber and not sitting on motions panels, Judge Newman has
been unable to issue her seven majority opinions (that as
of July 31, 2023 average 230 days old) and has delayed at
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least two other majorities with her inability to vote or cir-
culate dissents in time frames required by our rules.32

Judge Newman’s accusatory interactions with staff
about her supposedly stolen computer have continued un-
abated.33 She now claims that “decades of my work and my
information” were on the computer, and when staff ex-
plained (over and over again) that none of her information
was on the hard drive of that computer, she accused them
of “clever dissembling,” being “shameful,” and engaged in
“trickery.” See Ex. 6 at 23. In a single two-day period from
July 6 to July 7, more than two dozen emails passed be-
tween Judge Newman and the Director of IT, the Help
Desk Manager, and the Clerk of Court regarding her

32 In
-, the majority opinion was circulated on May I, 2023,

and a majority was quickly achieved. Judge Newman cir-
culated her 8-page dissent 74 days after the majority opin-

ion. In another case, the majority opinion was circulated
T | 202>

, and a majority was quickly achieved. Judge
Newman did not vote until May Jji§ (37 days after the ma-
jority opinion) and did not circulate her 4-page dissent un-
til July ., 2023 (95 days after the majority), thus holding
up the issuance of this opinion for three months.

33 The Committee did not rely upon these more recent
interactions in concluding that there was a reasonable ba-
sis for its orders or concluding that Judge Newman’s fail-
ure to cooperate was misconduct or in the choice of
recommended sanction. They are mentioned solely in re-
sponse to the argument by Judge Newman that this case is
like Adams, where the circumstances underlying an exam-
ination order eventually changed enough to warrant the or-
der’s withdrawal—which has not been shown here.
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allegations that they stole her computer and files and their
attempts to explain to her that her files all reside on her
chambers’ shared drive, and none of her files were on the
judicial assistant’s hard drive. See generally Ex. 6; id. at 4
(Director of IT confirming ‘i [Judicial Assistant]
has no access to Judge Newman’s shared drive nor has any
of Judge Newman’s data stored locally on his PC.”); id. at
5 (IT staff member confirming the same). The staff respect-
fully and patiently explained to Judge Newman that
“l[e]very chambers stored those items on their network
drives which are accessible to every computer in that cham-
bers. The items you describe are located on your network
drive.” Id. at 18; see also, e.g., id. at 22 (Clerk of Court ex-
plaining to Judge Newman that “I am at a loss for how dif-
ferent a way I can again explain what I have explained to
you repeatedly for months. Your files are on your network
drive. You have access to everything.”); id. at 9 (Director
of IT again explaining “[w]e have checked, double checked
and triple checked and there is no data on any local com-
puter or drive that belongs to you. All of your data is on
the Newman share.”); id. at 12 (Director of IT confirming a
third time that “no Newman Chambers files reside i

[Judicial Assistant’s] PC. There is nothing to re-
turn you as we informed you previously that all Newman
Chambers files were moved to the Newman Share . . . .”);
see also _ Aff. [8] § 27 & Ex. C at 2 (“Because
all of your chambers materials, drafts, and documents are
stored on your chambers network drive and not the local
desktop, nothing about the move of this desktop ever hin-
dered, restricted, or interfered with access by either you or
your chambers staff to these materials.”). And Judge New-

man refused the many staff offers to help her locate the
files that she has misplaced. W Aff. [6]
19 2-6; I AfE. (5] 19 2—4; Aff. [8] 19 35—

36; Ex. 6 at 15 (Clerk of Court explaining “we have offered
repeatedly to assist you with locating any files you cannot
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find or access. However, through our many conversations,
we have yet to learn of any file or record of your chambers
that is actually missing or unavailable.”); id. at 26 (“Please
let us know what you cannot locate. Our staff is available
and willing to assist you.”); Aff. [8] at Ex. D
(communicating to Judge Newman “notwithstanding how
you treated him yesterday, [the Court’s Help Desk
Manager] is more than willing to come back to your cham-
bers and help you find these files”).

These recent exchanges underscore the absence of any
basis for deeming the concerns necessitating the Commit-
tee’s orders to have abated. Unfortunately, the circum-
stances here are not like Adams where the behavior that
gave rise to the ordered medical examinations abated and
eliminated the reasonable basis for ordering them.

III. RECOMMENDED SANCTION

Given the seriousness of Judge Newman’s misconduct
and the extensive evidence establishing, at a minimum, a
reasonable basis for concern that Judge Newman suffers
from a disability, the Committee recommends that Judge
Newman not be permitted to hear any cases not yet as-
signed to an authoring judge, at the panel or en banc level,
subject to consideration of renewal if the refusal to cooper-
ate found here continues after that time and to considera-
tion of modification or rescission if justified by an end of the
refusal or by other changes.

As noted above, see supra pp. 8-10, 60—64, Judge New-
man’s refusal to cooperate with the Committee is a serious
matter. Her action has prevented the Committee from ful-
filling its statutorily assigned role. That role, moreover, is
essential for the proper functioning of the judiciary. The
Act gives the judiciary an important responsibility for reg-
ulating itself through investigations such as this. Accord-
ingly, all judges have an obligation to cooperate with

109



IN RE COMPLAINT NO 23-90015

proceedings under the Act to ensure that self-policing by
the judiciary can function properly. If the judge who is the
subject of a disability proceeding could bring the mecha-
nism Congress established for addressing judicial disabil-
ity to a grinding halt simply by flouting the rules and
refusing to cooperate, the self-policing mechanism Con-
gress created would be a nullity. And that would under-
mine public confidence in the judiciary itself.

Accordingly, Judge Newman’s conduct thwarting the
Committee’s investigation cannot go unpunished and can-
not be met with a minor sanction that a life-tenured judge
might ignore. Instead, the Committee believes that the
only sanction that would appropriately impress upon
Judge Newman the seriousness of this matter is the tem-
porary suspension of all case assignments for a fixed time
period, as described above.

This sanction is consistent with the JC&D Committee’s
decision in Adams. There, the JC&D Committee affirmed
the finding of the Sixth Circuit Judicial Council that Judge
Adams’ refusal to undergo a mental health examination by
a psychiatrist chosen by the special committee constituted
misconduct and explained that, if he continued to “refuse
to submit to the mental health examination ordered by the
Judicial Council and affirmed by this Committee, sanctions
for [his] continued failure to cooperate—including the pro-
hibition of the assignment of new cases on a temporary ba-
sis for a time certain—may be warranted.” Adams, C.C.D.
No. 17-01, at 39; see also 28 U.S.C. § 354(a)(2).

If Judge Newman undergoes the specified medical ex-
aminations, produces the specified medical records, and
sits for an interview, the Committee will be able to com-
plete its investigation and make a recommended finding as
to whether Judge Newman suffers from a disability. Until
Judge Newman cooperates and permits the Committee to
make a finding on that issue, her continued non-
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cooperation justifies suspending case assignments for the
fixed period of one year or at least until she ceases her mis-
conduct and cooperates such that the Committee can com-
plete its investigation, whichever comes sooner.

This report and recommendation has been unani-
mously adopted by the Committee.34

34 Accompanying this report is a statement of the
vote. See Rule 17.
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Before MOORE, Chief Judge, PROST and TARANTO, Circuit Judges.
PER CURIAM.

STATEMENT OF THE VOTE

Pursuant to Rule 17 of the Rules for Judicial-Conduct and Judicial-Disability
Proceedings, the Committee accompanies its report and recommendation to the
Federal Circuit Judicial Council in this matter with this statement of the vote. The
Committee unanimously adopts its report and recommendation. There are no
separate dissenting or concurring statements by any Committee member.
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Court of Appeals for the Federal Circuit 4/12/2023
1 PROCEEDINGS
2 - - - - -
3 (Proceeding called to order
4 9:06 a.m.)
5 B ' I
6 represent | Vith respect to this
7 proceeding, and I wanted to say that there was
8 improper service of the subpoena. She was not
9 given reasonable notice. She was given notice
10 of less than 48 hours, which Is not considered a
11 reasonable period, and she was also served by
12 1 /o is an agent of the
13 Court, and the Court is a party to this action,
14 and, therefore, is not a reasonable person to
15 choose to give service.
16 Also, the lack of timeliness imposed an
17 undue burden on my client.
18 CHIEF JUDGE MOORE: Okay.-
19 LAW CLERK: - if you will
20 remain seated and raise your right hand, please.
21  Whereupon --
22 I
23 a witness, called for examination, having
24 previously been duly sworn, was examined and
25  testified further as follows:

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555
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1 EXAMINATION

2 BY CHIEF JUDGE MOORE:

3 Q- Please state your name.

4 A I

5 Q- And your address?

6 A- I

7 .

8 Q- And what i1s your current job?

9 A. I an a ] clerk to the Honorable
10 Pauline Newman at the U.S. Court of Appeals for
11  the Federal Circuit.

12 Q- IT you don"t understand any questions
13 that 1 ask today, please let me know and I will
14 rephrase them. 1f you answer a question without
15 asking for clarification, we will assume you

16 understand the question. Do you understand

17  that?

18 A. Yes, 1 do.

19 Q- Do you understand you®re under oath
20 today?

21 A. I do.

22 Q- As a judiciary employee, you"re

23 required by law to cooperate with this

24 proceeding, including answering our questions
25 here today. Do you understand this?

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555
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1 A. I do.
2 Q- How long have you been working with
3  Judge Newman?
4 A. Three years and a few months.
5 Q.- We understand that you are her |
6 clerk. Can you tell us about that role and what
7 your responsibilities are?
8 A. I am going to invoke my right under the
9 Fifth Amendment to avoid self-incrimination.
10 Q- You can®"t tell us what your
11 responsibilities are iIn your job?
12 A I am —-
13 B : ! 2 going to say asked
14 and answered. Objection.
15 B : How does this have
16 anything to do with a criminal --
17 B : his is not a criminal
18 case. It"s a civil case.
19 I : cxactly.
20 I : You can invoke the
21 Fifth Amendment in a civil case.
22 B : ! there is some basis
23  for thinking they may be a crime involved --
24 B : hat’s not the --
25 actually not the law.

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555
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CHIEF JUDGE MOORE: You are refusing to
tell us what your responsibilities are for Judge
Newman?

THE WITNESS: 1 am invoking my
privilege under the Fifth Amendment to avoid
self-incrimination.

JUDGE PROST: Are you aware whether or
not there any"s document in Personnel or in
chambers that would describe the duties of your
position?

I - Obijection. There®s too
many people questioning the witness. There"s
only one person who"s allowed to question the
witness at one time.

CHIEF JUDGE MOORE: With all due
respect, that"s not correct. Under our rules,
that"s not correct. This is not a formal court
proceeding. This is a special investigation.
The committee is required to be three people,
and we are required to all participate. So you
are incorrect under the rules of the proceeding.

B Al right. Well, can
we have one person questioning her at one time,
because you®re asking and answering the same

question repeatedly.

For The Record, Inc.
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CHIEF JUDGE MOORE: No. You can lodge
your objection if you wish, but we are going to
proceed, because this is an interview by a
special committee under a judicial proceeding.

B : Al right. 1 object to
too many people questioning the witness, and
asked and answered.

JUDGE PROST: Maybe I was
misinterpreted. My question was not the same as
the one previously asked. 1 simply asked if
there was documentation she"s aware of In our
Office of Personnel or iIn her chambers that
describes the duties of a law clerk in her
position.

THE WITNESS: I don"t know.

CHIEF JUDGE MOORE: Do you manage or
otherwise review the work of other clerks in
chambers?

THE WITNESS: I, on advice of counsel,
am invoking my Fifth Amendment privilege to
avoid self-incrimination.

CHIEF JUDGE MOORE: How often do you
come into the building?

THE WITNESS: On advice of counsel, 1|

am invoking my Fifth Amendment privilege.

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555
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1 CHIEF JUDGE MOORE: Do you ever
2 communicate with Judge Newman?
3 THE WITNESS: By advice of counsel, 1
4 am invoking my Fifth Amendment privilege against
5 self-incrimination.
6 CHIEF JUDGE MOORE: How could you
7 incriminate yourself if -- by answering a
8 question of whether you communicate with the
9 person that you work for?
10 I - Objection.
11 Argumentative. You can answer.
12 THE WITNESS: 1 am going to invoke my
13 right under the Fifth Amendment to avoid
14  self-incrimination.
15 CHIEF JUDGE MOORE: How could you
16 incriminate yourself by answering a question
17 about whether you communicate with the person
18 that you report to?
19 THE WITNESS: 1 am going to invoke my
20 right against self-incrimination under the Fifth
21  Amendment.
22 CHIEF JUDGE MOORE: How often do you
23 see Judge Newman in person?
24 THE WITNESS: 1 am going to invoke my
25 Fifth Amendment right.

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555
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CHIEF JUDGE MOORE:
with her by Zoom?

THE WITNESS: 1 am
Fifth Amendment right.

CHIEF JUDGE MOORE:
her on the phone?

THE WITNESS: 1 am
Fifth Amendment.

CHIEF JUDGE MOORE:
assigned in your chambers?

THE WITNESS: 1 am

8

4/12/2023

Do you ever meet

going to invoke my

Do you ever talk to

going to invoke my

How are cases

going to invoke my

Fifth Amendment right on that.

CHIEF JUDGE MOORE:

How many bench

memos would you estimate that you have drafted

for Judge Newman in the last year?

THE WITNESS:
Fifth Amendment.

CHIEF JUDGE MOORE:
opinions for her?

THE WITNESS: 1 am
Fifth Amendment.

CHIEF JUDGE MOORE:
discuss cases you?

THE WITNESS: 1 am
that.

I am going to invoke my

Do you draft

going to invoke my

Does Judge Newman

not going to answer

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555
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_: Let her finish the

question. Let her finish.

CHIEF JUDGE MOORE: Does Judge Newman
discuss cases with you In advance of oral
argument?

THE WITNESS: 1 am going to invoke my
Fifth Amendment.

CHIEF JUDGE MOORE: Are you aware of
any instances in which Judge Newman has offered
an opinion with a disposition contrary to what
was voted on by judges?

THE COURT: 1 am going to invoke my
Fifth Amendment.

CHIEF JUDGE MOORE: Are you aware of
any instances in which Judge Newman has changed
her mind about the appropriate disposition of a
case that you have been working on?

THE WITNESS: 1 am going to invoke my
Fifth Amendment.

CHIEF JUDGE MOORE: Judge Newman has
seven current cases assigned to her. 1 am going
to walk through each one and ask you if you"re
working on that case.

one of the cases is [

- Are you currently working on that case?

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555
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THE WITNESS: Fifth Amendment.

B : Sy the whole sentence,
please.

THE WITNESS: On advice of counsel, 1|
invoke my Fifth Amendment right against
self-incrimination.

CHIEF JUDGE MOORE: Judge Newman has a
case [ - Are You
working on that case?

THE WITNESS: On advice of counsel, I™m
invoking my Fifth Amendment right against

self-incrimination.

CHIEF JUDGE MOORE: [

not the same one -- are you working on that one?

THE WITNESS: On advice of counsel, 1|
am invoking my Fifth Amendment right against
self-incrimination.

CHIEF JUDGE MOORE: [
I are you working on that case?

THE WITNESS: On advice of counsel, 1|
am invoking my Fifth Amendment right against
self-incrimination.

CHIEF JUDGE MOORE: Counsel, could you

explain why you®"re advising your client to

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555
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1
2
3
4
)
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

refuse to answer the simplest of questions about
her job?

B : hat’s privileged. My
communications with my client is privileged.

BY CHIEF JUDGE MOORE: Do you
understand, [l that this is a
proceeding that is involving our investigation
into issues related to Judge Newman, and it
iIsn"t an iInvestigation into anything related to
you?

THE WITNESS: 1°m invoking my right
against self-incrimination under the Fifth
Amendment.

CHIEF JUDGE MOORE: Do you understand
that refusing to cooperate with this proceeding
could result iIn a misconduct charge because
you®"re obligated as a judicial employee to
participate?

I -  Objection.  She is
participating.

You can answer.

THE WITNESS: Yes.

CHIEF JUDGE MOORE: Do you understand
that the rules to this proceeding suggest that

any employee who fails to participate could be

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555



12

Court of Appeals for the Federal Circuit 4/12/2023

© 0 N O o A W N P

N N NN NN II L L i e o =,
o M W N P O o N o o0~ W N PO

terminated for misconduct?

I -  Obiection.
Argumentative and threatening.

You can answer.

THE WITNESS: No.

CHIEF JUDGE MOORE: 1Is it your intent
to answer every question that 1 ask you by
invoking the Fifth Amendment?

THE WITNESS: No.

CHIEF JUDGE MOORE: Okay, then 1711
continue.

I - e you
working on that case with Judge Newman-®s
chambers?

THE WITNESS: On advice of counsel, I™m
invoking my right under the Fifth Amendment to

avoid self-incrimination.

CHIEF JUDGE MOORE: |
I e you working on that?

THE WITNESS: On advice of counsel, 1|
am invoking my Fifth Amendment right to avoid
self-incrimination.

CHIEF JUDGE MOORE: |- hov
could you incriminate yourself by simply

acknowledging whether you are working on any

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555
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1 certain cases?
2 THE WITNESS: On advice of counsel, 1|
3 am going to invoke my Fifth Amendment right
4 against self-incrimination.
5 CHIEF JUDGE MOORE: |
I I - Are you working
7 on that case?
8 THE WITNESS: 1 am invoking my right
9 against self-incrimination under the Fifth
10  Amendment.
11 CHIEF JUDGE MooRE: [

I\JI\JI\JI\JI\JI\JH.HHHHH
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I - /rc you vorking on

that case?
THE WITNESS: 1 am invoking my right
against self-incrimination under the Fifth

Amendment.

CHIEF JUDGE MOORE: |
- Arc you working on that case?
THE WITNESS: On advice of counsel, 1

am invoking my Fifth Amendment privilege against
self-incrimination.

CHIEF JUDGE MOORE: Do you ever send
Judge Newman drafts of opinions?

THE WITNESS: On advice of counsel, 1|

am invoking my right against self-incrimination

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555
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under the Fifth Amendment.

CHIEF JUDGE MOORE: On average, how
many drafts of an opinion does Judge Newman
receive before the opinion gets circulated to
the panel?

THE WITNESS: On advice of counsel, 1|
am invoking my Fifth Amendment right against
self-incrimination.

CHIEF JUDGE MOORE: How could you
possibly incriminate yourself by revealing how
many drafts of opinions are created?

I -  Objection.
Argumentative. You can answer.

THE WITNESS: On advice of counsel, I™m
invoking my right against self-incrimination
under the Fifth Amendment.

CHIEF JUDGE MOORE: She didn"t advise
you to say that it was the Fifth Amendment and
that you shouldn®t answer. She actually said
you could answer.

I :  She can answer however
she wants.

CHIEF JUDGE MOORE: But she started by
saying that, on advice of counsel, she was doing

it, but you didn"t actually give her that
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advice. So is it your decision, then, that it"s
a Fifth Amendment privilege that you would
incriminate yourself if you answered the
question?

I - Obijection.
Argumentative.

THE WITNESS: Yes.

CHIEF JUDGE MOORE: Does Judge Newman
have any physical health issues that you“re
aware of?

THE WITNESS: On advice of counsel, 1|
am invoking my right under the Fifth Amendment
for self-incrimination.

CHIEF JUDGE MOORE: How could you
incriminate yourself under the Fifth Amendment
by telling us whether the Judge has any health
Issues?

THE WITNESS: On advice of counsel, 1|
am invoking my Fifth Amendment right against
self-incrimination.

JUDGE PROST: Can 1 interrupt and ask,
I think you had said earlier that there might be
a line of questioning in which you would not
invoke the Fifth Amendment with respect to your

duties, or did I misunderstand?
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THE WITNESS: You did not
misunderstand.

JUDGE PROST: So there are certain
things that you would be prepared to discuss in
response to questions, so could you give us some
indication about where that line is drawn to
save us all a lot of time?

THE WITNESS: Until you ask a question,
I can™t answer that.

CHIEF JUDGE MOORE: Why don®"t we take a
five-minute break.

B : And can | get your
card?

CHIEF JUDGE MOORE: 1 don"t have a
card.

BN Con | get name?

CHIEF JUDGE MOORE: Chief Judge Moore.

B - O<ay -

(A brief recess was taken.)

CHIEF JUDGE MOORE: Can we go back on
the record?

I - Gcfore we continue, |
just want to know who you are at the end of the
table. That"s the one person that my client

doesn®t know who you are.
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1 BN B . ccreral
2 counsel.

3 I -  Okay-

4 JUDGE PROST: Let me just, in order to
5 expedite this for all of us, I guess I am going
6 to probe further, and you®ll say what you say,

7 but 1 guess we are in need -- or 1 feel I"m in

8 need of some guidance in terms of getting you to
9 respond to questions we have.

10 So I guess are there -- 1 would like to
11 ask 1If there are any conditions, preconditions,
12  that would provide you comfort or a basis for

13 answering -- we"ve already had a number of

14 questions, you know, the type of questions

15 related to your job responsibilities and your

16 work. Are there any conditions that we could

17 provide that would permit you to respond?

18 THE WITNESS: I don"t understand the

19 question. Can you rephrase that?
20 JUDGE PROST: 1 guess I don®"t know how
21  to restate it other than conditions,
22 preconditions. | mean, just off the top of my
23 head, this isn"t apt necessarily, but just
24 immunity, 1 mean, is that the kind of thing that
25 you are -- would satisfy you? That"s just
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really off the top of my head.

THE WITNESS: No, no.

JUDGE PROST: So there are no
conditions that you can think of, such as
immunity, that would allow you to answer the
questions?

THE WITNESS: For the questions already
asked, no.

JUDGE PROST: The type -- yeah, the --
okay.

And then I guess -- and this follows up
to my question earlier about can you give us
some guidance in order to expedite this in terms
of you -- 1 think you noted that there might be
questions you would be willing to answer.

THE WITNESS: Yes.

JUDGE PROST: If you could give us any
guidance, would that be -- for example, we think
we have already asked questions related to your
job duties and responsibilities. Are there
questions iIn that realm that you®d be willing to
answer or is that category off the table?

THE WITNESS: That category is off the
table.

JUDGE PROST: 1"m trying to think
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1 generally what I --
2 B : Can you tell us what
3 categories are on the table?
4 THE WITNESS: 1 am not going to give
5 you questions to ask.
6 I : Ve"re asking for topics
7 of questions.
8 THE WITNESS: I understand. |1 can"t
9 give you topics either. 1 don"t know what you
10 want to know. [I1"ve been given absolutely no
11 information what this is about. So I can"t
12 anticipate what you might ask.
13 JUDGE PROST: And are you willing to
14 provide a further basis or information as to
15 your invocation of the privilege just so that
16 maybe there®s some way to make you more
17 comfortable -- yes, ma"am?
18 I : And objection to that,
19  just because anything related to what we said is
20 privileged and confidential. So anything
21 relating to her advice of counsel, I would tell
22 her not to answer that question.
23 JUDGE TARANTO: If we are in the
24 position of having to decide whether you“re
25 violating a duty of cooperation, we would want
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1 to know whatever you could tell us about the
2 basis for invoking a privilege against
3 self-incrimination. [Is there anything you can
4 tell us to --
5 THE WITNESS: Not at this time, do I
6  feel comfortable divulging what we"ve discussed
7 during --
8 JUDGE TARANTO: 1 didn"t ask you about
9 what you discussed. |1 asked about what basis
10 might there be to help us think about the
11 question of duty of cooperation.
12 THE WITNESS: On advice of counsel, 1|
13 am not going to answer the question under the
14 Fifth Amendment right against self-
15 Incrimination.
16 JUDGE TARANTO: And does the category
17 exclusion that you mentioned in reference to
18 work in chambers also apply more generally to
19 your dealings with Judge Newman?
20 I -  Obijection. Confusing
21 question. 1 didn"t understand.
22 JUDGE TARANTO: You answered the
23 question from Judge Prost that the category of
24  your work in chambers was -- 1 think your
25 language was "'off the table.”™ Does the same
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1 apply to a category of questions about your
2 dealings with Judge Newman?
3 A. Yes.
4 Q- Okay .
5 B : Can you explain to us --
6 I*m asking the attorney -- when the Fifth
7  Amendment can be invoked?
8 I : 'he Fifth Amendment can
9 be invoked in a civil case by a nonparty.
10 B : ! not asking what
11 proceeding types it can be invoked in, but the
12  basis on which it can be invoked.
13 B : !t can be invoked when
14  the nonparty has a risk of self-incrimination.
15 I : - risk of self-
16 incrimination in a criminal proceeding
17 or evidence used against them. Is that correct?
18 I : Cvidence that can be
19 used against them.
20 B : ~nd can you try to
21 explain, on whatever basis you can, what
22 reasonable basis would come up here?
23 B : ! cannot at this time.
24 B : Gccause it's difficult
25  for us to understand why some of the questions
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1 about -- any of the questions being answered
2 have anything to do with --
3 I -  Anything 1 would
4 respond to that would relate to my attorney-
5 client privilege, of advice that 1 have given to
6 my client.
7 CHIEF JUDGE MOORE: |- before
8 today, were you aware of a potential judicial
9 disability proceeding involving Judge Newman?
10 THE WITNESS: Yes.
11 CHIEF JUDGE MOORE: How did you become
12 aware of i1t?
13 THE WITNESS: On advice of counsel, 1|
14 am going to invoke my Fifth Amendment right
15 against self-incrimination.
16 I : V'hy did you answer the
17  first question and not this one?
18 THE WITNESS: On advice of counsel, 1|
19 am going to invoke my Fifth Amendment right
20 against self-incrimination.
21 CHIEF JUDGE MOORE: Have you read any
22 documents given to Judge Newman iIn this case?
23 THE WITNESS: On advice of counsel, 1|
24  am going to invoke the Fifth Amendment right
25 against self-incrimination.
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CHIEF JUDGE MOORE: Do you understand
that this judicial disability proceeding is
required to be confidential?

THE WITNESS: Yes.

CHIEF JUDGE MOORE: Do you understand
that if you were to share information about it
with others, that that would be a breach of the
rules for this proceeding?

THE WITNESS: Yes.

CHIEF JUDGE MOORE: I1f I tell you right
now that we will grant you immunity and not
prosecute you, not find it to constitute an act
of misconduct, whatever you tell us you have
shared or have not shared, would you be willing
to answer questions then?

THE WITNESS: No.

CHIEF JUDGE MOORE: Why?

THE WITNESS: On advice of counsel, 1|
am going to invoke my Fifth Amendment right
against self-incrimination.

CHIEF JUDGE MOORE: There is no law
that prevents you from sharing this information.
It is just rules of our Court that says you
can"t share confidential information. So if

we"re willing to grant you immunity, guarantee
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that you will not be found guilty of misconduct
for any acts of sharing that you may have
participated in, why can"t you answer these
questions?

I -  Obijection. That goes
to attorney-client privilege, but you can answer
the -- i1t goes to privilege, but you can answer.

THE WITNESS: On advice of counsel, 1|
am going to invoke my Fifth Amendment right
against self-incrimination.

CHIEF JUDGE MOORE: Have you spoken to
others about this proceeding?

THE WITNESS: On advice of counsel, 1|
am going to invoke my Fifth Amendment right
against self-incrimination.

I : Can you explain the
basis for your right against invoking the
privilege?

THE WITNESS: By advice of counsel, 1
am going to invoke my Fifth Amendment --

B : O can counsel explain
the reason?

I - ot at this time, no.

B : So there is no stated

basis for invoking the privilege?
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_: There is a basis.

There is a basis, but the basis is what I ve
discussed with my client, so it"s privileged and
confidential, and 1 can"t discuss it with you.

CHIEF JUDGE MOORE: But, Counsel, you
are giving her advice not to answer questions in
an investigation about a judge. It doesn"t have
anything to do with her.

So can you explain to us why you“re
advising her not to answer these questions?

I - ot at this time.

JUDGE PROST: When you say "‘not at this
time," does that suggest that if you had more
time, 1T you need more time, that you don"t want
to do It in this setting -- In other words, you
would provide it to us in writing at some other
time -- when you say not at this time, 1 just
want clarification, not at this --

I - ot in this setting,
not given what -- she had exactly one day to
prepare for this interview with you guys, and,
therefore, she hasn®t had time to prepare her
answers, and right now she needs to have the
time to -- to have her interview in a timely

manner, which she was not allowed to do.

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555



26

Court of Appeals for the Federal Circuit 4/12/2023

© 0 N O o A W N P

N N NN NDNRRRRRRER R R PR R
a N ®W N P O © 0 N O 00 M W N P O

CHIEF JUDGE MOORE: Oh, so, please,
help me understand. So if we gave you a week,
would you be prepared to come back and answer
the questions at that time, because if you just
need time, we are certainly willing to give you
time.

I - \ope- She would still
not answer the questions.

CHIEF JUDGE MOORE: But your stated
reason was that she didn"t have time to prepare.

I -  Rioht, which she didn™t
have time to prepare.

CHIEF JUDGE MOORE: But we are happy to
give you that time.

THE WITNESS: But even with that time,

she should still invoke the privilege.

I : On what basis?
B - Aoain, | can™t tell you

the basis because i1t"s attorney-client
privilege.

CHIEF JUDGE MOORE: Do you understand
that if you talk about this proceeding with
others going forward, it would be an act of
misconduct?

THE WITNESS: No.
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1 CHIEF JUDGE MOORE: You don*"t
2 understand that this proceeding iIs required to
3 be kept confidential?
4 THE WITNESS: Yes.
5 CHIEF JUDGE MOORE: You do understand
6 that it"s required to be confidential?
7 THE WITNESS: Yes.
8 CHIEF JUDGE MOORE: And do you
9 understand that the requirement it be
10 confidential bars you from discussing it with
11 other people?
12 THE WITNESS: Yes.
13 CHIEF JUDGE MOORE: So you understand
14  that you can"t discuss this proceeding with
15 other people.
16 THE WITNESS: Yes.
17 CHIEF JUDGE MOORE: Do you understand
18 that if you do discuss it with other people,
19 that would be an act of misconduct?
20 I : Do you understand that
21  that would be viewed by the committee as an act
22  of misconduct?
23 THE WITNESS: Are you telling me that
24  or are you asking me a question?
25 CHIEF JUDGE MOORE: Do you understand
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1 that i1t would be an act of misconduct to violate
2  the confidentiality?

3 THE WITNESS: I don"t understand that.
4 I"m asking you -- if you"re telling me that, 1

5 will take -- I understand your words. | have no
6 knowledge of whether that would be considered an
7 act of misconduct or not.

8 CHIEF JUDGE MOORE: The rules regarding
9 this proceeding require that every judicial

10 employee maintain all aspects of it in

11 confidentiality. Did you know that?

12 THE WITNESS: 1 know that the statute
13 requires that it i1s a confidential proceeding.
14 That is all that I know.

15 CHIEF JUDGE MOORE: Are you familiar

16 with the rules regarding this proceeding?

17 THE WITNESS: No.

18 CHIEF JUDGE MOORE: Counsel, if you are
19 going to represent your client, | would suggest
20 that you get a copy of these rules, because,
21 I 2yone that you share even the fact
22 of this proceeding with is a breach of the
23 rules.
24 So going forward, it would be
25 considered an act of misconduct 1T you speak
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with people, any people, about this proceeding.
Do you now understand what I*m telling you?

THE WITNESS: 1 understand your words,
yes.

CHIEF JUDGE MOORE: Will you agree not
to speak to anyone about these proceedings?

THE WITNESS: On advice of counsel, 1|
am going to invoke my Fifth Amendment right to
avoid self-incrimination.

CHIEF JUDGE MOORE: Does that mean you
are not --

THE WITNESS: Can we take a break,
please?

CHIEF JUDGE MOORE: Sure.

(A brief recess was taken.)

B ! you could ask your
last question.

CHIEF JUDGE MOORE: Will you agree not
to speak to anyone about these proceedings?

THE WITNESS: Yes.

JUDGE TARANTO: 1 want to ask one -- at
least one followup question on this categories
of subject matter, and I think you"ve identified
two that you are -- that you view as off the

table for present purposes. One had been work
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1 in chambers. 1 think I asked you a question, to
2 which you gave the same answer, off the table,

3 about dealings with Judge Newman.

4 I"m going to ask the same question

5 about your perceptions of Judge Newman and her
6 ability to carry out her job.

7 THE WITNESS: On advice of counsel, 1|

8 am going to invoke the Fifth Amendment against
9 self-incrimination.

10 JUDGE TARANTO: For that category as
11 well?

12 THE WITNESS: Yes.

13 CHIEF JUDGE MOORE: Just to make sure
14  that we have a clear record for future purposes,
15 when you agreed that you will not speak to

16 anyone about these proceedings, that includes
17 people in chambers, people outside of the Court.
18 Do you understand that?

19 THE WITNESS: Yes.

20 CHIEF JUDGE MOORE: That includes the
21  fact of a disability proceeding as well as this
22 interview. Do you agree with that?

23 THE WITNESS: Yes.

24 CHIEF JUDGE MOORE: So you will not

25 disclose with anyone or discuss with anyone this
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1 interview, correct?

2 THE WITNESS: Yes.

3 CHIEF JUDGE MOORE: Has Judge Newman

4 instructed you in any way about how to testify

5 today?

6 THE WITNESS: On advice of counsel, 1|

7 would like to invoke my Fifth Amendment right

8 against self-incrimination.

9 CHIEF JUDGE MOORE: Has Judge Newman
10 asked you or encouraged you to talk about these
11 proceedings with other people?

12 THE WITNESS: On advice of counsel, 1|
13 am going to invoke my Fifth Amendment right
14  against self-incrimination.

15 CHIEF JUDGE MOORE: Do you understand
16 that under the law, when you invoke a Fifth
17  Amendment right to invoke self-incrimination,
18 that that allows a body to draw adverse

19 inferences against you with regard to every
20 question that you invoke the privilege?

21 THE WITNESS: Yes.

22 CHIEF JUDGE MOORE: Have you ever

23 stolen money from the Court?

24 I -  Objection.

25 Argumentative. You can answer.
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1 THE WITNESS: No.
2 CHIEF JUDGE MOORE: Do you ever perform
3 any legal work related to any case here at the
4 Court?
5 THE WITNESS: 1 don"t understand your
6 question.
7 CHIEF JUDGE MOORE: Do you ever work on
8 any case here at the Court?
9 THE WITNESS: Yes.
10 CHIEF JUDGE MOORE: Do you work on any
11 currently pending cases here at the Court?
12 THE WITNESS: On advice of counsel, 1|
13 am going to invoke my Fifth Amendment right
14  against self-incrimination.
15 CHIEF JUDGE MOORE: 1If you aren™t
16 working on any pending cases in front of the
17 Court, what are you doing?
18 THE WITNESS: On advice of counsel, 1|
19 am going to invoke my Fifth Amendment right
20 against self-incrimination.
21 I : Have you ever discussed
22 as a matter with anybody else, outside the
23 Court, the judicial proceedings, judicial
24  disability proceedings?
25 THE WITNESS: On advice of counsel, 1|
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am going to invoke my Fifth Amendment right
against self-incrimination.

CHIEF JUDGE MOORE: Have you discussed
the judicial proceedings in this matter with
people outside the Court at Judge Newman®s
direction?

THE WITNESS: On advice of counsel, 1|
am going to invoke my Fifth Amendment right
against self-incrimination.

JUDGE TARANTO: And just circling back
for a little clarification for my understanding,
you initially expressed concern about the short
time frame you had to prepare for this, and then
what 1 understood that Chief Judge Moore asked,
iIT we gave you additional time that you
considered reasonable, if that would change your
responses you had to the questions that have
arisen today, and 1 think your answer was no,
but 1 just want to confirm that.

THE WITNESS: It would not.

JUDGE TARANTO: 1t would not change.

So it"s nothing that -- no matter how much time
you had, this would remain the same.

THE WITNESS: Yes.

CHIEF JUDGE MOORE: Can you give us
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some indication of why you believe that any of
these questions could cause you to incriminate
yourself?

I - Objection. Calls for
privileged communication.

CHIEF JUDGE MOORE: No. 1I"m asking her
for her belief, not anything about any
communication.

THE WITNESS: On advice of counsel, 1|
am going to invoke my Fifth Amendment right
against self-incrimination.

CHIEF JUDGE MOORE: Can you give us the

names of your co-clerks in chambers?

THE WITNESS:
.

CHIEF JUDGE MOORE: And how long have

you worked with each of them?

THE WITNESS: _ is, | believe,
two and a half years, roughly. | IINGEG is
six months. _ is three, four

months.

CHIEF JUDGE MOORE: Can you remember an
instance where 1 came down to chambers and spoke
to all of you?

THE WITNESS: Yes.
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1 CHIEF JUDGE MOORE: Do you remember
2 that that instance involved Judge Newman
3 disclosing confidential or sensitive || N
4 infornation [
5 THE WITNESS: On advice of counsel, 1|
6 am going to invoke my Fifth Amendment right
7 against self-incrimination.
8 CHIEF JUDGE MOORE: Did Judge Newman
9 disclose confidential or sensitive | N
10 ijdgicidfe ===
11 THE WITNESS: On advice of counsel, 1|
12 am going to invoke my Fifth Amendment right
13 against self-incrimination.
14 CHIEF JUDGE MOORE: After or at that
15 meeting, 1 asked you to agree that you would not
16 discuss that sensitive confidential information
17  further. Do you remember that?
18 THE WITNESS: I do.
19 CHIEF JUDGE MOORE: Did you agree?
20 THE WITNESS: Yes.
21 CHIEF JUDGE MOORE: Have you discussed
22 It since then?
23 THE WITNESS: No.
24 CHIEF JUDGE MOORE: Do you ever work
25 with NG
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1 THE WITNESS: I do.

2 CHIEF JUDGE MOORE: Can you tell me

3 what his role in chambers 1s?

4 THE WITNESS: On advice of counsel, 1|

5 am going to invoke my Fifth Amendment right

6 against self-incrimination.

7 I : Can you explain a basis

8 for i1nvoking the privilege?

9 B -  Aoain, the privilege is
10 invoked because of the communications I had with
11 my client, so I"m not willing to discuss 1it.

12 CHIEF JUDGE MOORE: Will you provide us
13 with a basis for believing that these kinds of
14  questions could cause you to incriminate

15 vyourself?

16 THE WITNESS: Not at this time.

17 CHIEF JUDGE MOORE: And, Counsel, do 1|
18 understand that you will also not provide us

19 with any basis for how any of these questions
20 could incriminate her?

21 I - ot at this time.

22 B : s there a time that

23 would be appropriate or acceptable to you or

24  that you could do 1t?

25 B : !'n not sure. | don"t
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1 know .
2 B : Can you do it in a week?
3 B : 'o- | don*t know. ITm
4 not sure.
5 B : ! you were to do it,
6 will you provide a written response?
7 I : !t depends on who you
8 order to do what.
9 B : he basis for invoking
10 the privilege to these questions.
11 I - At the moment,
12 everything related to why my client is invoking
13  the privilege is privileged and confidential,
14 and I cannot tell you why we"re invoking the
15 privilege without violating attorney-client
16 privilege.
17 CHIEF JUDGE MOORE: |- do you
18 understand that we could grant you immunity from
19 any sort of misconduct proceeding in this
20 context?
21 THE WITNESS: No.
22 CHIEF JUDGE MOORE: 1If we did grant you
23 immunity from any sort of misconduct proceeding,
24  would you be willing to answer all of the
25 questions that we"ve asked today?
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1 THE WITNESS: No.
2 CHIEF JUDGE MOORE: Are there any of
3 the questions we"ve asked today that you would
4 be willing to answer?
5 THE WITNESS: I would continue to
6 invoke my Fifth Amendment right for the
7 questions for which 1"ve already invoked my
8 Fifth Amendment right.
9 JUDGE TARANTO: If immunity included
10 criminal immunity from the United States
11  Attorney, what would your answer be to that
12 question?
13 THE WITNESS: No.
14 B : V'hen you say 'no,™ you
15 mean you still won"t answer the questions?
16 THE WITNESS: I will not answer those
17 questions.
18 B : So ny understanding is
19 under no circumstances will you answer
20 questions. Is that fair to say?
21 THE WITNESS: For those questions that
22 1"ve already invoked, I will continue to invoke.
23 B :  Okay, thank you.
24 JUDGE TARANTO: And let me just, |1
25 guess, add any state-level criminal immunity,
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too, if that also was provided, would you answer
the questions?

THE WITNESS: 1 don"t understand your
question. Could you rephrase i1t?

JUDGE TARANTO: Sure.
Self-incrimination is a concern about criminal
prosecution. |If the sovereign United States
provided you immunity from criminal prosecution
and a sovereign of any relevant state or --
let"s add in the District of Columbia -- did the
same, would you still invoke your Fifth
Amendment privilege?

THE WITNESS: Yes.

CHIEF JUDGE MOORE: Are there any
circumstances that would permit you to answer
the questions and not invoke your Fifth
Amendment privilege as to the questions already
asked?

THE WITNESS: 1 can"t speculate.

CHIEF JUDGE MOORE: 1°m not asking you
to speculate. |I™"m saying what could we do to
make this a cooperative proceeding. That"s all
I*m seeking.

THE WITNESS: 1 am cooperating. [I™m

here.
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B : Vell, you're not

answering --

THE WITNESS: 1"m answering those
questions that 1 can answer.

CHIEF JUDGE MOORE: But we asked some
very basic questions about your duties in
chambers or whether you"ve drafted opinions or
whether you"ve written a bench memo, and these
are typically jobs that all law clerks do, and
you“ve refused to answer any of those questions.

So I"m confused, why?

B : And I'm just going to
say again that this goes to her privileged
communications with me, and she cannot answer
related to anything that we have discussed, but
you can answer her question.

THE WITNESS: There was no question.

CHIEF JUDGE MOORE: Actually, i1t was,
why? Why are you refusing to answer any
questions about your job duties iIn chambers?

THE WITNESS: On advice of counsel, 1|
am going to invoke my Fifth Amendment right
against self-incrimination.

JUDGE PROST: Is there a telework

policy in your chambers?
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THE WITNESS: On advice of counsel, 1|
am going to invoke my Fifth Amendment right
against self-incrimination.

CHIEF JUDGE MOORE: How many hours a
week do you work?

THE WITNESS: Forty to 100.

CHIEF JUDGE MOORE: And is that 40 to
100 for work you do for judicial matters here at
the Court?

THE WITNESS: Yes.

JUDGE PROST: And is that work
typically performed in person, in chambers, or
elsewhere?

THE WITNESS: On advice of counsel, 1|
am going to invoke my Fifth Amendment right
against self-incrimination.

CHIEF JUDGE MOORE: You"ve indicated
that you work 40 to 100 hours a week for
judicial matters here at the Court. Can you
give us any examples of work you"ve done in the
last week?

THE WITNESS: On advice of counsel, 1|
am going to invoke my Fifth Amendment right
under self-incrimination.

CHIEF JUDGE MOORE: Can you give us any
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examples of work you®ve done in the last year?

THE WITNESS: On advice of counsel, 1|
am going to invoke my Fifth Amendment right
against self-incrimination.

CHIEF JUDGE MOORE: What do you spend
the 40 to 100 hours a weeks doing?

THE WITNESS: On advice of counsel, 1|
am going to invoke my Fifth Amendment right
against self-incrimination.

JUDGE PROST: Were you hired as a term
law clerk or did the position convert after a
certain period of time?

THE WITNESS: It converted.

JUDGE PROST: Do you recall
approximately when?

THE WITNESS: At about two years,
roughly.

JUDGE PROST: And that"s two years --
when did you start your employment here?

THE WITNESS: Early December of 2019,
and 1t converted in December -- November,
December of 2021.

CHIEF JUDGE MOORE: Did you tell anyone
that you were subpoenaed to appear here today?

THE WITNESS: Yes.
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CHIEF JUDGE MOORE: Who did you tell?

THE WITNESS: On advice of counsel, 1|
am going to invoke my Fifth Amendment right
against self-incrimination.

CHIEF JUDGE MOORE: We have an ongoing
judicial misconduct and disability proceeding.
I am going to instruct you now that you do not
delete any emails in your court account. Do you
understand that instruction?

THE WITNESS: Yes.

CHIEF JUDGE MOORE: Will you agree to
comply with that instruction?

THE WITNESS: Yes.

CHIEF JUDGE MOORE: |- e
have no further questions at this time given
that you have taken off the table so many topics
related to your work here at the Court, and are
refusing to answer those questions.

We reserve the right to call you
again at some point in the future, and if at
some future date you can come up with
circumstances that you think would change
whether you"re willing to cooperate or not,
please let us know.

THE WITNESS: Okay.
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CHIEF JUDGE MOORE: This concludes the
proceedings.
(Whereupon, at 10:15 a.m., the

deposition was concluded.)

© 00 N O o B~ W N P

N N NN NNRRRRR R R R R R
O N W N P O © 0 N O 00 A W N R O

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555



45

Court of Appeals for the Federal Circuit 4/12/2023
1
2 CERTIFICATE OF REPORTER
3
4
5 I, Susanne Bergling, do hereby certify
6 that the foregoing proceedings were recorded by
7 me via stenotype and reduced to typewriting
8 under my supervision; that I am neither counsel
9 for, related to, nor employed by any of the
10 parties to the action in which these proceedings
11 were transcribed; and further, that I am not a
12 relative or employee of any attorney or counsel
13 employed by the parties hereto, nor financially
14  or otherwise interested in the outcome of the
15 action.
16
17
18
19 SUSANNE BERGLING, RMR-CRR-CLR
20
21
22
23
24
25

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555



ArripAvIT OF || (Atfidavit 1]

1. My name is_and I work in the Information Technology Office (ITO)
of the United States Court of Appeals for the Federal Circuit. My current title is
Acting HelpDesk Supervisor. I have been employed in ITO since 2007. My
responsibilities currently include supervising the work of ITO helpdesk team
members. The facts in this affidavit come from my own personal observations to
the best of my recollection.

2. On April 17, 2023, the ITO helpdesk received a request from Judge Newman’s
paralegal, about assisting Judge Newman. Another member of the
ITO staff, called Judge Newman at approximately 3:30pm that
afternoon to see how we could assist her. -had the call on speaker.

3. Over the course of that call, I heard Judge Newman say to-that someone at
the court was deleting her emails and I heard Judge Newman threaten that she
was going to get her lawyers to investigate why her email was being “hacked.”
ioffered to assist her to locate any missing files or emails. In our experience,
Judge Newman frequently misplaces her files or emails by moving them to other
folders and forgetting were she put them or inadvertently deleting them. She
refused offer to help her locate the missing material indicating that she
believed the court was responsible. I would describe Judge Newman as ranting,
rambling, and paranoid.

4. The following day, April 18, 2023, ITO received more phone calls from Judge
Newman’s chambers. At approximately 3:00pm, received a call from Judge
Newman’s law clerk -placed the call on speaker so that I could

also listen. asked why Judge Newman’s phones were being forwarded
to Judge Newman’s paralegal, - told_that we would
investigate the issue and the call ended. and I then checked the Cisco Call

Manager, which indicated that her phones were not being forwarded.

5. A few minutes later, I answered a call from and Judge Newman. They
said that the reason why Judge Newman had been unable to hear incoming calls
was because the volume on her phone had been turned all the way down.

6. At that point, I thought it was best to double check that Judge Newman’s phones
were properly working. When I called Judge Newman’s line, Judge Newman
picked up the phone. I informed Judge Newman that we were calling to make
sure her phone was working correctly and that she could hear the calls properly.
I recall Judge Newman then asking why was on her line. [ informed
Judge Newman that the system was always set up to allow her paralegal to
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answer the phone and reminded her that this was the same with her prior judicial
assistant. At that point, Judge Newman began to discuss her relationship with
- She said that- no longer wanted to work for her and that she was not
taking it well. Judge Newman then said that she was going to have-“removed
from the court” or “arrested.” Judge Newman seemed to be referring to the phone
situation that day. Judge Newman then said that she was “going to make a big
fuss” and planning to go to the Supreme Court and that you’ll hear more about
this because it was going to be on the front page of the Washington Post. I
assumed Judge Newman was discussing the ongoing investigation. Despite our
assuring Judge Newman that the phones were working properly she again
demanded that the court fix its phone system and insisted we “make it work.” For
the most part during her rant, we remained silent to let her air her grievances
which she expressed in a frustrated and very aggressive tone. The next morning,
I went to Judge Newman’s chambers to check again and confirmed again that
there were no issues with the phones.

. On April 21, 2023, Judge Newman requested assistance because she was having
trouble entering her PIN for her security key to log into her court-issued laptop.
Judge Newman explained that she did not know why this was happening and
claimed that she “turned it off overnight because it’s being hacked, as you know.”
She seemed frustrated. I instructed Judge Newman to click “other user,” but she
got nervous and asked: “who is the other user?” I tried to explain to Judge
Newman that there was no other user and that this is a standard option as part
of the operating system. She non-responsively said that there was a lot of other
stuff going on and that “It’s all going to come out in a terrible uproar.” Once we
were able to help Judge Newman get the text box to appear so she could enter her
code, she had trouble entering her PIN in the text box. For about 5-10 minutes, I
worked with Judge Newman to try and get the characters to populate but it would
not work for her. I then instructed Judge Newman to restart the computer. While
the computer was restarting, Judge Newman said: “What kind of mysterious stuff
is going on?” KEventually, we were able to get her logged in. This process took 21
minutes. When other users have had similar problems, they can usually be
resolved in a matter of minutes.

. Over the last year, I've noticed in my interactions with Judge Newman what
seems to be significant mental deterioration. Judge Newman routinely states that
her computer i1s being “hacked” even though her concerns seem to be easily
explained by Judge Newman forgetting what she was doing or not realizing that
the network disconnected her based on inactivity. She seems agitated and
paranoid, and we frequently have to calm her down in order to be able to help her
with her problem.



9. I'would estimate that Judge Newman requests ITO’s assistance significantly more
than anyone else at the court. Judge Newman will call 1-2 times a week and now
seems to be calling every day or other day for assistance. Many of these requests
are the result of Judge Newman not being able to remember where she saved a
file or email or Judge Newman forgetting the steps to remotely access into the
court’s computer network. These are things that Judge Newman has done for
years, and these processes have not changed. She never used to have a problem
with these routine tasks but now seems to repeatedly forget how to do them. We
have to walk her through the same steps over and over and she does not seem to
remember them from day to day. I believe last month alone we had to walk her
through how to login in remotely 5-6 separate times. She has been working
remotely since covid began and logging in remotely the same way throughout that
period.

10.Judge Newman has also had significant difficulty grasping our instructions on our
recent calls making it difficult to assist her. For instance, on the morning of April
14, 2023, we worked with Judge Newman on the phone for over an hour to again
walk her through the steps to log-in remotely. Again, this is the same simple
process she has used for years. A significant portion of time was spent helping
Judge Newman just to get to the main desktop screen. Another large portion was
spent getting her to see the pulse secure icon which was right on the top right
portion of her screen. ITO would typically be able to help a user resolve this issue
in less than five minutes, but Judge Newman was simply not comprehending the
simple process for using the application that she used to have no problem handling
on her own.

11.She also calls frequently about being unable to use her fax machine. The problems
often involve user error. She forgets to load paper or simply needs to reboot the
machine.



12. Having worked with Judge Newman for years, I have noticed significant
deterioration in her memory, confusion, and ability to understand and execute
simple tasks over the last year. Though it is difficult to say this, I believe Judge
Newman is simply losing it mentally.

I swear and affirm under penalty of perjury that the foregoing is true and correct.

Sworn to and subscribed before me this éw l day of B#)j , 9‘02[5 ‘\\ o ’O‘J. ;
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ANNETTE B.YOUNG
NOTARY PUBLIC DISTRICT OF COLUMBIA
Expires November 14, 2026



AFFIDAVIT OF | [Affidavit 2]

1. My name is [l 2nd [ worked as Judge Newman’s paralegal from
December 28, 2021 until April 19, 2023. The statements made in this affidavit
come from my own personal observations and experiences to the best of my
recollection.

2. I assisted Judge Newman with the day-to-day administration of her chambers,
including: maintaining and updating her law library; preparing financial
disclosure reports; maintaining chambers information and storage filing
systems (electronic and paper); preparing orders, notices, and opinions for filing
in the court’s electronic and case management filing system; arranging meetings
and conference agendas; providing assistance for law clerk orientation and
training; providing chambers staff with assistance on the court’s automated
computer and software systems; monitoring deadlines, tasks, and determining
need for action by Judge Newman; coordinating all general activities and serving
as a liaison; performing a wide variety of special projects at Judge Newman’s
request; calendaring; receiving guests and visitors; scheduling and confirming
appointments; helping prepare bench-books for argument; performing legal
research for speeches and public appearances; tracking the status of draft
opinions from Judge Newman’s chambers; tracking draft opinions from other
chambers that were circulated for vote; incorporating Judge Newman’s edits;
reviewing legal documents assigned by Judge Newman for completeness and
accuracy; preparing draft opinions; and answering phones.

3. Iprovided the Special Committee investigating this matter a copy of reports that
I routinely provided Judge Newman to monitor the status of opinions assigned
to Judge Newman and the status of cases that Judge Newman was on but not
the authoring judge. Those reports are labeled “Cases Assigned to Judge
Newman Draft Tracker”; “Workload and Case Assignments” list; and “Cases
Assigned to Other Panel Members.” To the best of my knowledge, those reports
were an accurate reflection of the status of cases in Judge Newman’s chambers
as of the time I provided the reports.

4. I was physically present in chambers almost every day. I typically worked from
7:30am to 4:30pm Monday through Friday. Judge Newman worked primarily
remotely from her home, coming to the court approximately once or twice a
month for the most part of my time at the court.

5. As part of my responsibilities, I had a one-on-one call with Judge Newman every
workday at 9:30am to discuss these reports and the day-to-day administration
of chambers, including Judge Newman’s daily calendar. [ also participated on
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Zoom video calls with Judge Newman and her law clerks held every Monday at
12:00pm during which we discussed the status of chambers work.

6. About nine months ago, I witnessed Judge Newman needing to be assisted back
to chambers from oral argument. I was told in Judge Newman’s presence that
she had fainted and could not make it back to chambers without help. I
instructed Judge Newman to sit down by my desk in a chair to rest because I
didn’t feel comfortable having Judge Newman walking all the way across
chambers to her desk. I wanted to monitor her condition for a period of
approximately 10 to 15 minutes to ensure that she was safe to go home because
she lived alone and would have no one at home to monitor her.

7. I have observed Judge Newman indicate on occasion that she needs to sit down
because she lacked the energy to be able stand, which I attributed to forgetting
to eat breakfast or staying up late working. I am also aware that chairs were
placed along the length of the 8t floor hallway every 10 feet from our chambers
to the judges’ elevators because Judge Newman needed to take frequent breaks
to walk the length of the hallway. At the end of the workday, Judge Newman
would often have to sit to rest in the elevator bay outside the 8t floor prior to
taking the elevator to the basement. I assisted Judge Newman by walking
beside her when she departed to the basement to a staff member’s car because I
was afraid of her falling during the walk from the elevator to the car.

8. Judge Newman informed me that she liked to work on her couch at home and
would fall asleep on seemingly a daily basis. Frequently on our 9:30am phone
calls, when I would check in with Judge Newman about the previous workday,
Judge Newman would say that she had been working on an opinion but that she
was so comfortable on her couch that she had fallen asleep. Judge Newman
routinely rested between the hours of 11:00am and 2:00pm, and I therefore tried
to avoid calling Judge Newman until the late afternoon to avoid disturbing her
and to allow Judge Newman to get her rest. I would only call Judge Newman if
there was a filing notice that she was the action judge on because instructions
would need to be sent to court services during court business hours.

9. I am aware that Judge Newman has had cardiac problems and has had at least
one cardiac-related procedure. It is my understanding that Judge Newman
regularly sees a cardiologist and audiologist in addition to seeing her primary
care provider.

10.I have on multiple occasion seen Judge Newman have trouble recalling events
and information. In my experience with Judge Newman, her memory loss and
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confusion has increased significantly since I started at the court. On various
occasions, I have also entered chambers and observed Judge Newman staring
off into space with a blank look in her eyes. I would try and get Judge Newman
engaged on something present because she seemed lost and confused.

11.0n November 16, 2022, Judge Newman, the Circuit Librarian, |Gz
and I met to discuss a proposed display concerning Judge Newman’s patent. On
December 16, 2022, I presented to Judge Newman a draft of the narrative for
the display and Judge Newman agreed to do a 3—4-minute audio recording. On
January 4, 2023, I met with Judge Newman to select photos from her private
personal collection for the display. On January 16, 2023, I again showed Judge
Newman the pictures that she selected. However, on February 20, 2023, when
Judge Newman was again shown the pictures, Judge Newman indicated that
she had never seen them before and asked where I had gotten them. She seemed
to have entirely forgotten about our prior recent meetings. I informed Judge
Newman that the picture was taken in Cooperstown, NY in 1974 and was sent
to her by the General Counsel of General Electronic Company and that I had
provided this information to her on multiple previous occasions.

12.0n Friday March l, 2023, Judge Newman provided final edits of her dissent in
for upload to the Slip Op Application. The majority
and dissent were released on Monday March l, 2023. At chambers post-
conference staff meeting on the very next day, Tuesday March l, 2023, when
discussing [ N . . i vhich the
N ).
Newman stated that the case reminded her of another matter, but she could not
recall the case at all. I wrote ° ” on a notepad because I was so
concerned that- had been issued the day earlier and she couldn’t remember.
I spoke with_ and— about this after Judge Newman
left. | concurred that Judge Newman did not recall the opinion
that was issued a day earlier. - thought it was - but could not confirm. I
requested - and - to start having more intensive follow-up with Judge
Newman on their cases. We discussed strategies to use during our weekly Zoom
meetings. I informed them that it would be best if they picked up their oldest
case presented it and developed a plan with Judge Newman to release within 2
weeks or less.

13.0n our daily calls, I often needed to repeat information about the status of cases
and opinions that were waiting for vote. In response to me bringing up cases
that were awaiting her vote, Judge Newman would often tell me that she would
try and review the draft that day, but [ would not get any subsequent response

3



for weeks. Despite daily reminders, I was rarely successful in getting Judge
Newman to get through our set agenda for the week. There were occasions when
Judge Newman would tell me that she sent a vote out when the panel was still
waiting for her vote. There were also occasions when Judge Newman had totally
forgotten that the case was circulated to the panel for vote.

14.0Over the last year, Judge Newman would make statements to me that her phone
and computer were being “bugged” and “hacked” and that bloggers and the
media were out to get her and bring her down. These would seem to occur at
least once a week and most frequently on our Monday calls. I would follow up
regularly with ITO, but ITO would inform me that there were no concerns or IT
1ssues. | was very confused because no one else in chambers was having regular
IT issues but Judge Newman seemed to have trouble on a weekly basis. I thought
that Judge Newman was not able to keep up with the workload and that the
statements about computer issues could have been a cover for her inability to
keep up with her cases. She seemed constantly paranoid about this despite no
actual basis for her to be concerned.

15.In my experience at the court, submitted cases are routinely circulated to other
panel members for vote on the date of submission. I do not recall any case in
which Judge Newman was ready to circulate a draft opinion to the other panel
members by the submission date while I was working in Judge Newman’s
chambers. Despite me prompting her, I would say it took her significantly longer
than other chambers to circulate opinions on submitted cases. Judge Newman
often declined to assign submitted cases to a law clerk to work on, saying she
would rather first dig into the briefs. She would not follow up or respond to my
requests to have a clerk assist with the preparation of a draft.

16.Frequently, I would encourage Judge Newman to assign pre-submitted cases to
other panel members because of the backlog of Judge Newman’s docket. Judge
Newman almost always refused to assign pre-submitted cases to other panel
members because she was concerned that law clerks would not have any work
to do or would run out of work.

17.0n May ., 2022, I provided Judge Newman a completed first draft for review
in the submitted case, ||| |||l My draft totaled 11 pages. This

appeared to be a routine case that would merely require ||| [ [ NGTNTGNGNGNNNEEN
. =i s 265, 5

response, 1 followed up with a short memo in May 2022. Judge Newman did not
provide feedback or edits on my first draft until January ., 2023. Eight months



elapsed before I got any indication that Judge Newman had even reviewed the

draft.

18.1 was asked on another occasion to assist Judge Newman in drafting a submitted
opinion in _ [ was instructed by Judge Newman on multiple
occasions during our Monday weekly Zoom chambers meetings not to send the
draft for her review because she was working on other matters and that she
would be caught up in a few days. The first draft was completed and saved on
February l, 2023. That case was submitted on February ., 2023. When I left
chambers, I was still waiting her approval to send the draft.

19.In my experience, similar requests from law clerks were repeatedly denied by
Judge Newman during these meetings with months going by without any follow
up by Judge Newman.

20.When Judge Newman would assign herself to author the opinion in an argued
case, she would typically have a law clerk work on the first draft of the opinion
for her review. In my experience, the law clerks turned in timely work product.
For instance, a law clerk provided Judge Newman with a first draft opinion in
B o Jonuary ] 2023 (within 11 days of the date of
submission). However, as of April l 2023, Judge Newman had not yet approved
or asked me to incorporate any changes to the draft. Her standard practice was
to make handwritten changes to drafts and then fax them to me to incorporate.
That did not occur in that case. In ||| | . 2 1aw clerk provided Judge
Newman a first draft on October ., 2022 (10 days after submission). Judge
Newman did not contact me to start making her edits to the draft until March
l, 2023. The amount of time between receiving a draft from a law clerk and
Judge Newman turning to the drafts to make edits in - was typical of the
delay in reviewing first draft opinions.

21.1t was common for Judge Newman to go through multiple rounds of providing
me with handwritten, faxed edits to drafts to incorporate before the drafts were
returned to the law clerks. For instance, as of April |l§, 2023, the Cases Assigned
to Judge Newman report indicated “Draft # 15” for b Law clerks
then would often need to make substantial corrections to clean up and clarify

these revisions because of the deterioration of the quality of the now-revised
opinion.

22.1 made Judge Newman aware on multiple occasions of the court’s Clerical

Procedure#3.5, which provides “[v]oting should be given priority in each
chambers over other matters as a proven means of facilitating the work of the
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court” and therefore “Judges shall vote on circulating precedential and
nonprecedential opinions within five working days of receipt, or explain to the
authoring judge why more time is needed.” However, in my experience, Judge
Newman never followed this practice and stated to me that the rule did not apply
to her in light of statements made to her by former Chief Judge Markey who at
some time in the past told her she could take up to 30 days to vote.

23.Judge Newman would come to the National Courts Building primarily only on
oral argument days and special events. Judge Newman was driven to and from
the court by her [JJjjj 1aw clerk. It is my understanding that this law clerk
would also drive Judge Newman to medical appointments and for special events
and do her grocery shopping. The clerk would also help bring case materials
back to Judge Newman’'s home where Judge Newman primarily worked. When
I was present at Judge Newman’s home, I saw folders and papers spread around
and not organized. I offered to help organize her papers, but she declined.
Particularly over the last few months, Judge Newman was having trouble
keeping track of what case materials were at her home office and what case
materials were in chambers. This was becoming very concerning to me because,
for the most part, Judge Newman had been able to keep track of what case
materials she had at her home office and now was unable to do so. She used to
have everything prepared for oral argument. However, for the last three
months, she would show up on argument days without case materials she would
typically bring with her, and I would have to quickly try and get the same
materials from the law clerks to ensure she was prepared for argument. This
was very concerning that she would not be prepared for argument.

24.In early March 2023, Judge Newman disclosed to members of chambers that

I | confonted Judge
Newman because disclosing [N o

her staff seemed entirely inappropriate and unnecessary, but she did not seem
to understand the seriousness of the matter. To try and protect Judge Newman
and make sure that such inappropriate disclosures were not repeated, I found it
necessary to inform the Chief Judge about Judge Newman’s behavior. The Chief
visited chambers the next day to speak with everyone, including Judge Newman,
about the importance of maintaining such information confidential.

25. The nature of my job changed after the Chief Judge spoke to chambers.
26. Judge Newman and some of her law clerks stopped sharing information with
me that was necessary to keep track of the status of cases in chambers and I was

not even allowed to perform tasks I was previously handling. Judge Newman
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did not provide me with any update or information about any changes to
chambers’ protocols or operating procedures.

27. Judge Newman stopped discussing work matters with me. Her tone on our daily
9:30am phone calls was now often angry and cold. Her refusal to discuss the
day-to-day operations of chambers prevented me from performing my essential
job duties. The only thing that she would discuss with me was when the Human
Resources Department was going to post an advertisement for my job. Judge
Newman refused or declined to take any action or respond to basic questions or
requests related to the status of cases currently pending on her docket. She also
refused to respond to basic questions about her calendar and daily schedule.
This created a very hostile work environment for me, but I did not share this
with anyone in chambers to protect Judge Newman.

28.Judge Newman even sent me a message along the lines of “Great, I'll be in those
days,” 1n response to me informing her that I would be out of the office, which I
understood as suggesting she did not want to be in the office when I would also
be there. I felt that she did not want me to be in chambers at all and that she
wanted me gone. I was pained to get the message. However, I was also confused
because she seemed to be obsessed with me being 1in chambers daily as her first
question was always whether I was in chambers or at home.

29.Judge Newman wrongfully accused me of refusing to do work for her. Judge
Newman requested that I make her edits to the most current version of a draft
opinion she was working on with a law clerk. I informed Judge Newman that I
was never sent the most current version of the draft to which she replied: “Are
you refusing to do work?” She then said: “What is your problem, I've never had
a problem with you doing work for me before.” I told her there was no problem.
Judge Newman then said: “What do I have to do, have another judge’s paralegal
do my work?” I responded, “No your honor, I do not think it would be appropriate
for another judge’s paralegal to do your work.” To be clear, I was not refusing to
do work. I simply couldn’t do what she was asking because I had been cut off
from communications.

30. Judge Newman withheld approval for leave and my timesheet. On March 30,
2023, Judge Newman verbally approved my request for annual leave for April
6—7, 2023 so that I could visit my family for Easter. After returning from leave,
I received an email from Human Resources requesting Judge Newman forward
confirmation of the approval of my leave request so that Human Resources could
then process my submitted timesheet. I called Judge Newman and informed her
that my approval for leave needed to be confirmed immediately or I would not

7



31.

receive my paycheck for that pay period. Judge Newman requested that I
forward the email from Human Resources and stated that she would send
confirmation of the annual leave approval right away. As requested, I forwarded
the email from Human Resources to Judge Newman. Judge Newman, however,
never acknowledged receipt of the email and declined to send confirmation of my
annual leave to Human Resources as she had agreed to do. Instead, I had to send
HR a separate email in which Judge Newman had stated to other judges that I
would be away on vacation for those days to receive my paycheck.

On April 13, 2023, I brought my concerns that Judge Newman was being
abusive and retaliating against me to the Director of Workplace Relations and
filed a request for assisted resolution. I also informed the Chief Judge that I
could no longer work in this environment because Judge Newman had become
so hostile toward me. 1 asked the Chief Judge for an alternative work
arrangement that would allow me to work outside chambers but allow Judge
Newman to continue to contact me as usual so I could perform my work for her.
On April 14, 2023, the Chief Judge agreed to inform Judge Newman that while
I would continue to perform my duties as Judge Newman’s paralegal, my
workstation would be moved outside of chambers. That same day, my phone and
computer were moved to the clerk’s office.

32.Although my workstation was no longer located in Judge Newman’s chambers,

I continued to handle all my usual day-to-day responsibilities, including my
9:30am daily call with Judge Newman; watering the plants; going to chambers
to check and circulate the mail; checking the fax machine; continuing to answer
calls to chambers and relay messages; circulating opinions and votes; and
reaching out to the court’s Information Technology Office per usual procedure to
set up calls for chambers at Judge Newman’s request or when she had problems
with her IT equipment.

33. On April 18, 2023, I called Judge Newman for our routine 9:30am call. She

LRI 11

made several comments along the lines of “you deserted chambers,” “when are
you returning to chambers,” “this isn’t going to work,” “when are you going to be
back,” and “you are not doing anything for chambers,” and “none of the staff can
get any of their work done because you are not in chambers.” This was
completely untrue given I was continuing to perform my responsibilities and I
had to her satisfaction previously been able to do all my work at times
teleworking in the past. I would describe Judge Newman’s behavior on the call
as aggressive, angry, combative, and intimidating. The call made me feel very
uncomfortable, anxious, and insecure because I had no idea what Judge



Newman was going to do or what her response was going to be, and I felt that if
I responded she would get angrier and more upset.

34. On Apnril 19, 2023, I called Judge Newman for our routine 9:30am call. After I
said good morning, Judge Newman again started to complain about the
alternative work arrangement. In an angry and dominant tone such that I knew
I wasn’t going to be allowed to speak, she told me that unless I moved back to
chambers by 11:00am that she would accept my resignation even though I had
not requested to resign on that day. She then hung up the phone on me without
allowing me to respond. I understood Judge Newman as saying that she was
going to terminate me immediately unless I dropped my request for an
alternative work arrangement under the court’'s Employment Dispute
Resolution Plan (Plan) while the Chief was investigating my claims.

35. This was not the only recent time I was subjected to inappropriate workplace
conduct in Judge Newman’s chambers. I told Judge Newman that her
law clerk was repeatedly contacting me off-business hours in the middle of the
night including at 3:00am asking for a wake-up call and 1:00am call asking me
not to a final review of a draft opinion that was out on clerk-to-clerk review.
Judge Newman attributed these inappropriate communications to people having
different schedules and did nothing about it. After Judge Newman’s refusal to
take any action to stop the late-night contacts, I reached out to the Director of
Workplace Relations and the Chief Judge for assistance. Iexplained to them, as
I did to Judge Newman, that the clerk could contact me by email at any time but
that I needed her to refrain from texting and calling me in the middle of night
for her personal and work-related requests. Despite my requests to stop, the
clerk continued to contact me outside of regular working hours after bringing
the matter to Judge Newman’s attention.

36.1 understood from the Director of Workplace Relations and the Chief Judge that
my request for help would be confidential under the Plan. However, I am aware
that after contacting the Director of Workplace Relations, Judge Newman
emailed at least 95 people revealing all the details that I had disclosed in
confidence, including my name as the complainant.

37.1 would like to say that I love, revere, and admire Judge Newman personally and
professionally for all her accomplishments and who she is as a person, which
makes the last few months so much more difficult. The thing that causes me the
greatest anguish is that Judge Newman has never acknowledged that she has
acted inappropriately towards me and offered an apology. The past few months
have been extremely stressful and have caused severe anxiety and emotional

9



distress brought on by Judge Newman'’s recent behavior towards me and refusal

to communicate with me on any level.
I swear and affirm under penalty of perjury that the foregoing is true and correct.
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AFFIDAVIT OF | (Affidavit 3]

. My name is I have worked in the Information Technology Office
(ITO) of the United States Court of Appeals for the Federal Circuit for 17 years.
My current title is Acting IT Director. Before that role, I worked as the court’s
Helpdesk Manager. As the Helpdesk Manager, my responsibilities included
taking calls and answering emails asking for IT assistance and supervising the
work of the more junior ITO helpdesk team members. The facts in this affidavit
come from my own personal observations to the best of my recollection.

. In my time with the court, I have worked with Judge Newman on several occasions
in assisting with IT issues. When I first started, | was amazed that someone in
her 80s, like Judge Newman was at the time, could pick things up so quickly and
easily. However, particularly over the last few years, I've noticed a significant
increase in Judge Newman forgetting how to perform basic tasks that used to be
routine for her. Judge Newman seems to contact the ITO helpdesk once or twice
a week usually confused because she forgets how to remotely connect to the court’s
network or because she forgets where she stored a file or an email.

. Judge Newman routinely blamed her inability to find a file or email on someone
“hacking” her computer. I would describe her on these calls as sounding paranoid.
However, when I would scan for malware and viruses, there would be nothing that
would suggest any malicious interference with her computer, and I would usually
be able to find the file she was looking for on a desktop folder or other location
where she had forgot she saved it to. Rather than take responsibility for the
errors, she would blame hackers or the computer.

. It now takes at least double the time to help Judge Newman with an IT issue than
it does an average court user because she often cannot recall routine steps or
processes and we will need to walk her through the entire process and repeat the
same steps over and over again. These are things like remoting into the system
that used to be no problem for Judge Newman until more recently.

. Judge Newman was also unable to complete an annual security awareness
training two years ago. That training required a user to watch a short 10-20-
minute video presentation and then answer a series of questions based on the
information provided in the video. The test is multiple choice and asks the same
questions when a user retests. I believe Judge Newman tried and failed multiple
times to answer enough questions to pass the training, because she was unable to
retain the information from the video she had just watched. I had to sit with her
and help feed her answers to the questions in order for her to pass the training. I
do not have any record of her taking it last year and she hasn'’t started this year.

1



The helpdesk members, and particularly the more junior members of our staff,
have also reported to me that Judge Newman is often harsh, forceful and
demanding in their interactions with her and often deflects blame from not being

able to do something to either the computer or “hackers.”

I swear and affirm under penalty of perjury that the foregoing is true and correct.
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AFFIDAVIT OF_ [Affidavit 4]

. My name is_ and I work in the Information Technology Office (ITO)
of the United States Court of Appeals for the Federal Circuit and have been so
employed since February 28, 2022. My responsibilities include fielding requests
made to the ITO helpdesk about computer issues in chambers. The facts in this
affidavit come from my own personal observations to the best of my recollection.

. On April 17, 2023, the ITO helpdesk received a request from Judge Newman’s
paralegal, about assisting Judge Newman with setting up a
conference call and separately helping Judge Newman with what was only
described as trouble with her computer.

. After helping set up the requested conference call, I called Judge Newman at

approximately 3:30pm that day to assist with the request regarding her computer

issues. [ initiated the call on speaker because I wanted another member of ITO,
to hear what was going on in case I needed assistance.

. When I asked Judge Newman about the problem that she was having, Judge
Newman said that she believed that her computer was being monitored, hacked
and reviewed. She also mentioned her phone in that same conversation, however,
she did not specify if she meant her personal landline or court-issued iPhone or
any specific issues or events regarding her phone. She sounded annoyed, agitated,
paranoid, and upset.

. Tasked Judge Newman to further explain some of the behaviors the computer was
exhibiting so I could further troubleshoot.

. I believe Judge Newman responded that things were disappearing.
. I asked Judge Newman to elaborate on the things that were disappearing.

. Judge Newman told me she would not elaborate because she was under the
impression that the court may have been responsible for messing with her
computer. She also suggested at one point that the court was interfering with her
mail at her residence. I would describe Judge Newman'’s response as nonsensical
because there was no reason to believe any of that was happening. She seemed to
be in attack mode and mentioned “litigation.”

. Sometime during the events described in Paragraph 8,_came over to

assist me.



10.Judge Newman stopped directing her attention to our conversation about the
computer request when she got a call from another line. Because Judge Newman
was no longer talking with us, we decided to hang up the call.

11.At approximately noon the next day, April 18, 2023, Judge Newman called the
helpdesk and informed us that she had forgotten her security key to access her

computer. I worked with and he created a second security key so she
was able to log into her computer.‘instructed me to instruct Judge Newman
that when she was done working for the day to call the helpdesk and we would
come to retrieve the key and lock it in a secure location.

12.At approximately 3:10pm that afternoon, I fielded a call from Judge Newman’s
-law clerk, _ asking why Judge Newman’s chambers phone line
was being forwarded to_. I told_ that we would investigate

the issue.

13- and I together looked at the Cisco Call Manager, which showed that both
Judge Newman’s direct line and her chambers line were not being forwarded.

14.1 called_with my phone on speaker so

her that the lines were not being forwarded to

In a demanding tone,
_said that we needed to get this fixed. I believe I told_that

we would continue to investigate, and the call ended.

could also hear to inform

15.At that point,-and I called Judge Newman’s personal line and

icked up the phone. -and I concluded that it was likely Judge Newman and
ust not have realized that, like all paralegals and judicial assistants,
has access to both Judge Newman’s personal extension and the
chambers line to answer calls on her behalf. We thought it was likely that-
had answered a call that Judge Newman was expecting and that there was some
confusion and miscommunication becauseiphone and workstation were not
presently located in her chambers. ITO had only been directed to move-IT
equipment and were never informed that he was no longer a member of chambers.
Given this limited information, we did not remove access to either the
chambers line or Judge Newman’s personal extension.

16.1 briefly left the office. When I returned,-told me that_had called
again to let us know that she and Judge Newman had realized that the volume
was turned all the way down on Judge Newman’s phone, which is why Judge
Newman was unaware that there were calls coming to her line.



17.At 3:28pm, I fielded a call from_who asked whether we had been
conducting any testing on the phones and noted that he had received a few calls
that would ring once and then hang up. He mentioned that the calls had been
coming from Judge Newman’s chambers and one call from_ personal
cell phone. I told him that we were not doing any testing.

18- then decided that it would be best just to confirm that Judge Newman’s
personal line was properly working. I overheard talking with_to
let him know what we were doing and heard ask -not to pick up the
phone when we called.

19-then proceeded to call Judge Newman’s direct line. -again placed the call
on speaker. After a few rings, Judge Newman picked up the phone. I heard
explain to Judge Newman that we were calling just to confirm that her phone was
working properly. After briefly discussing the situation regarding the phones,
Judge Newman started to talk aboutﬁ She stated that does not
want to sit in chambers anymore and that she was not taking it well. Judge
Newman went on to say that- asked the Chief to move him and she said
something along the lines of the Chief and her were in a big fight. Judge Newman
stated that she would have-removed from the court or arrested. She did not
explain the reason why she would want to do so but we assumed that it related to
the prior calls about Judge Newman'’s phone lines being forwarded to-. Judge
Newman then proceeded to say that she was going to make a big fuss and
mentioned the Supreme Court as well as the Washington Post. I understood her
to be talking about the ongoing investigation involving Judge Newman. She then
demanded that we needed to fix the phone system and ended the call. I would
describe the call as bizarre and unnecessarily hostile toward-.

20.Upon the end of the call, I returned to my office with . We drafted out notes
detailing the day’s events, which I sent in an email to at 4:23pm that
day reporting these events. I've attached a copy of that email to this affidavit.

21.Judge Newman did not call to have ITO pick up the security key. The following
day- went to retrieve the key from chambers.



I swear and affirm under penalty of perjury that the foregoing is true and correct.
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AFFIDAVIT OF || (Affidavit 5]

1. My name is and I work in the Information Technology Office (ITO)
of the United States Court of Appeals for the Federal Circuit as an Executive
Assistant. On May 16, 2023, asked me to accompany him to assist
Judge Newman retrieve some electronic files. The facts in this affidavit come from
my own personal observations to the best of my recollection.

2. We went up to Judge Newman’s chambers around 2:30pm. My understanding is
that Judge Newman needed assistance locating her financial disclosure files so
that she could file her report. -told Judge Newman that he knew where the
files were located on her shared network drive because he had helped her judicial
assistants in the past with the same issue, but Judge Newman said there was no
point and he was wasting her time because the files were not on her computer.

3. As |l walked closer to the computer to try and show her where the files were
Judge Newman yelled at- that he could not touch her computer and that she
did not want him to access her computer. At one point, Judge Newman pointed to
the workstation in front of her chambers and said that the computer there had
been taken and demanded it be returned to her chambers. Irecall Judge Newman
saying around this point in the conversation that took her files and that he
was a thief. I understood that she was referring to Judge Newman
was pacing back and forth and visibly angry and frustrated. repeated he
could help her locate the files on her drive.

4, -then offered to help one of her law clerks find the files so that she could file
the financial disclosure report. Judge Newman said she needed them for other
things and needed someone else to do what she said was clerical work.

5. Judge Newman’s behavior did not make sense to me because it was my
understanding that we went up to her chambers to help Judge Newman get files
she could not locate and-was so certain that the files were on her shared
computer drive, but she was refusing to let him help her. I found Judge Newman’s
behavior during this whole event to be very bizarre and confusing.



I swear and affirm under penalty of perjury that the foregoing is true and correct.
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AFFIDAVIT OF | (Affidavit 6]

. My name is_ and I work in the Information Technology Office (ITO)
of the United States Court of Appeals for the Federal Circuit. My current title is
Acting HelpDesk Supervisor. I have been employed in ITO since 2007. My
responsibilities currently include supervising the work of ITO helpdesk team
members. On May 16, 2023, I was asked to assist Judge Newman retrieve
electronic files so she could file her financial disclosure report. The facts in this
affidavit come from my own personal observations to the best of my recollection.

. Around 9:00am on May 16, 2023, I received a message from the Clerk’s Office
asking if I could assist Judge Newman locate some files. I said yes. I assumed
this was about her financial disclosure files because it is around this time every
year that we get a call from her chambers to assist with this issue. At 2:30pm, I
was told by the Clerk’s Office that Judge Newman was ready for ITO to assist her.

I asked ITO’s Executive Assistant,_ to accompany me.

. Judge Newman had a very surprised look on her face when she saw me. I told
Judge Newman that I was there to help retrieve some of her files and I asked what
she was looking for. Judge Newman looked angry that I was there and said she
needed her financial disclosure files. I said that I could help her with that request
and asked Judge Newman if I could show her where the files were located on her
computer. [ started to walk toward Judge Newman’s computer so that I could
show her where the files where located, but Judge Newman angrily said no.

. I asked Judge Newman if I could show her on the computer stationed where her
judicial assistant would typically sit. She againin an angry voice said no. Around
this point, Judge Newman said that had stolen her files and that he
had stolen her phone and computer. Then insisted that she wanted her “twenty-
year old computer” and phone back in chambers. I understood Judge Newman to
be referring to the computer and phone assigned to _ that was
originally moved out of chambers when went to the Clerk’s Office. The
computer remained with Although the phone was initially moved
along with_it was later returned to chambers. Judge Newman must
not have been aware that the phone had been returned.

. I tried to explain to Judge Newman that the files were on her shared computer
network drive if she would only look and that all files of Judge Newman’s on the
court computer that was assigned to_ when he started to work for
Judge Newman were moved to her shared network drive and that_ no
longer had credentials to access her files and drive. But Judge Newman did not
want to hear it or let me get a word in. She was clearly upset and frustrated and

1



was walking back and forth mumbling about how her computer and phone had
been taken away from her when that was not the case.

6. I asked Judge Newman if she wanted me to help a law clerk access the files so
that she could file her financial disclosure report. She said no and indicated that
she wanted someone in the Clerk’s Office or_to do it for her.

7. At that point, I got worried that Judge Newman was getting so angry that she
might collapse or have a heart attack if the conversation continued. I told Judge
Newman that we would get back to her and told-that we should go.

8. I was left shaken and upset from this experience. I always had a good relationship
with Judge Newman and was just trying to help her locate the files that I believe
are on her network shared drive and do not believe were taken by_.

I swear and affirm under penalty of perjury that the foregoing is true and correct.
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AFFIDAVIT OF_ [Affidavit 7]
My name is_. I am the Human

Resources for the United States Court of Appeals for the Federal Circuit and have
been employed by the court since January 3, 2007. I assisted Judge Newman with
the hiring of several prior and current employees, including-o fill Judge
Newman’s paralegal/judicial assistant position. I also assisted Judge Newman with
the paperwork and recruitment process for the judicial assistant position that was
posted on the court’s website on May 11, 2023, and for the reemployment of ||}
-on a temporary basis. The facts in this affidavit come from my own personal
observations to the best of my recollection.

1. On Aprl 24, 2023, I contacted Judge Newman after Chief Judge Moore
approved Judge Newman’s request to bring Judge Newman’s previous judicial
assistant,ﬁon in a temporary role. I also notified Judge Newman that the
Chief Judge agreed to seek approval of a waiver from the Director of the
Administrative Office so thatﬁ as a re-employed annuitant, could receive
both her annuity and an unreduced salary while she was working. I informed Judge
Newman that I was happy and ready to assist with this process and asked Judge
Newman if [ could reach out to ‘to begin the rehiring and waiver process.

2. On April 27, 2023, I contacted Judge Newman shortly after the Chief Judge
had emailed Judge Newman to approve Judge Newman’s request to fill her open
permanent judicial assistant/paralegal position. I emailed Judge Newman a draft
vacancy announcement for the position and asked her to review it and let me know if
she had any changes. I also indicated to Judge Newman in that email that I would
post the announcement on the court’s website, the JNet, and www.uscourts.gov once
she had finalized it. I further asked Judge Newman to please let me know how she
would prefer to receive the application packages for qualified applicants, reminding
her that previously she had asked me to send them in batches on a weekly basis and
noted that I would be happy to do the same this time if that was her preference.

3. It took a long time for Judge Newman to permit me to move forward on both
the temporary rehire and permanent recruitment. I asked Judge Newman’s approval
to get started on the necessary paperwork to get a waiver for_at least four
times. It was not until May 10, 2023, that she finally approved the vacancy
announcement as well as giving approval to bring_on 1n a temporary role
as a re-employed annuitant. [ had over 20 email and phone call exchanges with
Judge Newman over this time trying to get her approval. This was a more difficult
process than my experiences helping other judges with their recruitments and unlike
my prior dealings with Judge Newman because of the length of time it took and
because I had to answer the same questions repeatedly and then wait for answers on
those same issues to move forward.



4. Judge Newman seemed to have a particularly difficult time grasping the fact
that the Chief Judge had agreed to seek approval of an offset waiver so that
could receive her retirement annuity and collect an unreduced salary. I informed
Judge Newman of this by phone and by email on April 24, 2023. However, at 7:35pm
on May 1, 2023, Judge Newman sent me an email stating that it would be
“Inappropriate to ask a retired federal employee, who offers interim assistance out of
loyalty to me, to yield her federal pension in exchange for an uncertain few weeks or
days of work.” The next day, May 2, 2023, at 9:58am, I sent an email reminding
Judge Newman that the Chief Judge agreed to seek approval to waive the salary off-
set and, if approved, “would receive her full pension and salary for hours
worked here at the court.” I again reiterated that “I am happy and ready to assist
with [the] waiver request process.” At 10:32am, Judge Newman responded by saying
“To be clear: Are you saying she would receive no additional pay for working at the
court?” At 10:40am, I sent Judge Newman another email again repeating that-
-“would receive her full annuity (pension payment), as well as pay for hours
worked at the court.” Despite my repeatedly assurances, Judge Newman continued
to express concern in her response at 11:04am, stating “What would she be paid for
her work at the court? What formalities would be applied to her pension status?”’ 1
responded a few minutes later at 11:18am again trying to assure Judge Newman that,
if the waiver were approved,_would be paid at the same grade and step that
she previously held and that “{t]here would be absolutely no effect on her pension.”
Judge Newman sent a response that night at 9:35pm saying “To be clear: will her
annuity payment continue undiminished and automatically, paid by regular deposit
or whatever system is now in place for her annuity? Then will she be separately paid
for the days worked during each pay period, as certified by me?” I emailed Judge
Newman again the next morning at 9:12am to reiterate that “Yes, if approved by the
Director, her annuity payments will continue uninterrupted” and she would also
receive separate earnings by direct deposit. A copy of these emails is attached.

5. I also encountered several issues trying to get Judge Newman to finalize a
vacancy announcement for the permanent position. On April 27, 2023, [ sent Judge
Newman a draft vacancy announcement and informed her that I would post the
announcement once she approved. Three days later, April 30, 2023, Judge Newman
sent me an email asking for the vacancy announcement that was used for the
recruitment that resulted in her prior hire of- I emailed Judge Newman
a copy of that prior announcement on May 1, 2023. The following day, May 2, 2023,
at 1:27pm, Judge Newman sent me an email with a link to a posting from the
Administrative Office’s website for a judicial assistant position at the District of
Columbia Circuit Court of Appeals and asked that I use that description for her
position. However, the link she sent to the announcement did not work and the
announcement was no longer available. I emailed Judge Newman back at 2:04pm, to
let her know the link was broken and that I could not access the posting. I also asked
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Judge Newman to confirm that she would like to hire a judicial assistant rather than
a paralegal and provided a draft of an updated vacancy announcement with the
appropriate duties and requirements for a judicial assistant and asked her to review
the announcement. I did not hear back from Judge Newman on this until May 9,
2023, when she sent me an email saying that she “had been awaiting word that Judge
Moore has approved the hiring of a permanent JA on posting of that opening” and
that if she “missed receipt of notice of such approval, please resend.” I responded by
reminding Judge Newman (and including the prior email) that the Chief Judge had
approved the recruitment on April 27, 2023. Judge Newman seemed to be confused
about whether she could fill the position or just post the ad. After the Chief Judge
had to again explain to her that she could fill the position, Judge Newman approved
the posting on May 10, 2023. I attached a copy of these emails.

I swear and affirm under penalty of p d correct.
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To: Judge Pauline Newman
Subject: RE: contract services

Date: Wednesday, May 3, 2023 9:12:33 AM

Judge Newman,

Yes, if approved by the Director, her annuity payments will continue
uninterrupted and will continue to be paid by regular deposit by OPM. Her
benefits would all remain through OPM. In addition to her pension annuity
payment, she will also receive separate earnings by direct deposit for whatever
hours she works on the bi-weekly basis as your JA. She will be paid on the
normal, established pay dates like all other court/judiciary employees. When she
receives her first check will be a matter of exactly when in the pay period she
starts her employment.

-would not be entitled to travel reimbursement.

I hope this helps, let me know if you have any additional questions.

From: Judge Pauline Newman_

Sent: Tuesday, May 2, 2023 9:35 PM

To:

Subject: Re: contract services

Many thanks,-

To be clear: will her annuity payment continue undiminished and automatically, paid by regular
deposit or whatever system is now in place for her annuity?

Then will she be separately paid for the days worked during each pay period, as certified by me?
How long thereafter before she is paid? Will she receive a separate check? Is she entitled to travel

reimbursement?
Anything else we should know ?
PN

Sent from my iPhone

Judge Newman,

She would be paid at the same grade/step that she held when she was



actively employed in your chambers (JSP 11/9). If the waiver is approved,
she would continue to receive her pension at the amount currently received
and at the same monthly interval. There would be absolutely no effect on her
pension. She can work on an intermittent basis, however, HR will need to be
notified by chambers each week of the hours worked as we will have to
submit these to the AO in a timely manner so that she can be paid.

The AO-70, which is the form submitted to the Director of the AO in order to
seek exemption from the salary off-set. I have completed the form with as
much information as possible without additional details from you (start date)
and-(her Civil Service Annuitant number). Once | have the missing
information, | will need your signature and Chief Judge Moore’s signature. |
will then send it to the AO for approval by the Director. Once that is granted |
will notify you and we can officially bring|jjjjjjback on.

U.S. Court ofAiieals for the Federal Circuit
From: Judge Pauline Newman_

Sent: Tuesday, May 2, 2023 11:04 AM

Subject: Re: contract services

What would she be paid for her work at the court? What formalities would be applied
to her pension status?

The arrangement should be that i would ask her to work as the need arises, and she
would be paid for days worked. | would like to see the paperwork implementing this
arrangement, including the pay rate.

Such paperwork should assure that her pension is unaffected.

Sent from my iPhone

wrote:



Judge Newman,

She would receive her full annuity (pension payment), as well as
pay for hours worked at the court. So that I can begin completing

the form for the waiver, | will need to know the following:

1. Full-time or part-time
2. Approximately how many hours per week
3. Effective date of return

Thank you,

Human Resources
U.S. Court ofAii)eals for the Federal Circuit

From: Judge Pauline Newman
Sent: Tuesday, May 2, 2023 10:32 AM
To:
Subject: Re: contract services

Thank you,- To be clear: Are you saying she would receive no
additional pay for working at the court?
PN

Sent from my iPhone

On May 2, 2023, at 9:58 AM,
wrote:

Judge Newman,

When [ wrote to you on April 24t regarding-
possible return, I notified you that Chief fjudge Moore
has agreed to seek approval from the Director of the



AO to waive the salary off-set tha-would face
as a re-employed annuitant. This means that she
would receive her full pension and salary for hours
worked here at the court. The Administrative Office
allows for courts to seek approval for an exemption
to this regulation under certain exceptional
circumstances. | am happy and ready to assist with
waiver request process.

U.S. Court of Appeals for the Federal Circuit

From: Judge Pauline Newman

Sent: Monday, May 1, 2023 7:35 PM

To:
Cc: All Judges

Subject: Re: contract services

Concerning interim secretarial assistance, does the court
have a contract agency that conforms to the rules that you
describe? It is inappropriate to ask a retired federal
employee, who offers interim assistance out of loyalty to
me, to yield her federal pension in exchange for an uncertain
few weeks or days of work.

The court’s administration is required to provide the judges
with essential services. As you recall, | asked you several
weeks ago to post this position. You did not do so, and you
only later informed me that you were prohibited from doing
so. The present delay ensued.

The withdrawal of clerical services requires immediate
remedy, along with restoration of my position as an active
judge of the court. The court today issued the July appeal
hearing calendar and excluded me from a fourth successive
month of hearings. | require immediate revision.

Judge Newman



Sent from my iPhone

On May 1, 2023, at 3:24 PM,
rote:

Judge Newman,

Please find attached the vacancy
announcement from your 2021 Paralegal
recruitment.

With regard to- AO procurement
regulations only allow for us to bring her
on as a contractor if she is working with a
temporary staffing agency and we
contract with the agency for her services.
Otherwise, contracting with|[ i}
directly would be considered a personal
services contract. Personal service
contracts are explicitly prohibited by the
AO, with two exceptions: IT contractors
funded through JITF, and narrowly and
clearly defined “experts”. The AO policy
on personal services contracts can be
found in the Guide to Judiciary Policy
here: https://jnetao.dcn/policy-

Ui uide-judiciary-poli e-
14-procurement/ch-5-special-categories-
procurements#510.

If | lllis working with a temporary
staffing agency, please let me know and |

can work with our procurement team on
next steps. Otherwise, we have to appoint
her as a court paid employee.



Human

Resources
U.S. Court of A

eals for the Federal Circuit

From: Judge Pauline Newman

Sent: Sunday, April 30, 2023 6:35 PM
To:

Subject: Re: Paralegal Recruitment

-, please send me a copy of the prior
announcement that was used for my position

ForJ | she is not to be a reemployed
annuitant, but a contract employee whose
work days will be as she and | agree.

Sent from my iPhone

On Apr 27, 2023, at 10:25 AM,

wrote:

Judge Newman,

In light of Chief Judge Moore’s
email this morning, [ am
sending along the draft of the
vacancy announcement for
your chambers paralegal.
Please review the
announcement and let me
know if you have any



changes. Once the
announcement is finalized, |
will post it to the court
website, the JNet, and to
USCourts.gov. Please let me
know how you prefer to
receive the application
packages for qualified
applicants. I believe that
when we worked together on
your last recruitment [ would
pull them together into a PDF
packet and send them up in
batches about once a week. |
am happy to do the same this
time, if you like.

Additionally, please let me
know if [ may reach out to
-regarding her
temporary return. Because
she will be coming back to the
court as a re-employed
annuitant (retiree), there is a
little more involved with
processing her appointment
and [ would like to begin the
process so that we can get the
salary exception to the AO for
approval by the Director as
soon as possible. I am on
leave beginning at 1:30 this
afternoon and will be out
tomorrow as well.

Thank you,

Human Resources

U.S. Court of Appeals for the
Federal Circuit




From: I

To: Judge Pauline Newman

Subject: RE: Paralegal Recruitment

Date: Monday, May 1, 2023 3:24:00 PM
Attachments: ob Announcement - Paralega

Judge Newman,
Please find attached the vacancy announcement from your 2021 Paralegal recruitment.

With regard to- AO procurement regulations only allow for us to bring her on as a
contractor if she is working with a temporary staffing agency and we contract with the
agency for her services. Otherwise, contracting with-directly would be considered
a personal services contract. Personal service contracts are explicitly prohibited by the
AO, with two exceptions: IT contractors funded through JITF, and narrowly and clearly
defined “experts”. The AO policy on personal services contracts can be found in the
Guide to Judiciary Policy here: )s://jnet.ao.dc licy-guidance/guide-judiciary-
policy/volume-14-procurement/ch-5-special-categories-procurements#510.

lf-is working with a temporary staffing agency, please let me know and I can work
with our procurement team on next steps. Otherwise, we have to appoint her as a court
paid employee.

U.S. Court of Appeals for the Federal Circuit

Sent: Sunday, April 30, 2023 6:35 PM
Subject: Re: Paralegal Recruitment

-. please send me a copy of the prior announcement that was used for my position

For- she is not to be a reemployed annuitant, but a contract employee whose work days will
be as she and | agree.

Sent from my iPhone

on Apr 27, 2023, 2t 1025 v I "=



Judge Newman,

In light of Chief Judge Moore’s email this morning, | am sending along the
draft of the vacancy announcement for your chambers paralegal. Please
review the announcement and let me know if you have any changes. Once
the announcement is finalized, | will post it to the court website, the JNet, and
to USCourts.gov. Please let me know how you prefer to receive the
application packages for qualified applicants. I believe that when we worked
together on your last recruitment [ would pull them together into a PDF
packet and send them up in batches about once a week. I am happy to do the
same this time, if you like.

Additionally, please let me know if I may reach out to-regarding her
temporary return. Because she will be coming back to the court as a re-
employed annuitant (retiree), there is a little more involved with processing
her appointment and | would like to begin the process so that we can get the
salary exception to the AO for approval by the Director as soon as possible. |
am on leave beginning at 1:30 this afternoon and will be out tomorrow as
well.

Thank you,

Human Resources

U.S. Court ofAiieals for the Federal Circuit



From: .

To: Judae Pauline Newman
Subject: RE: Position description
Date: Tuesday, May 2, 2023 2:04:00 PM

Attachments: Job Announcement - JA to a Federal Judge (Newman 2023).do¢

Judge Newman,

Just to be sure that I clearly understand, you want to recruitment to be for a Judicial Assistant
and NOT a paralegal, is that correct? The link you provided below is not working and I do not
see the announcement on the DCCA website, so I have attached an updated announcement
that includes the language we typically use on JA announcements. Please let me take a look at
it and let me know if you have changes. Once I hear back I will post it.

Human Resources

U.S. Court ofAiieals for the Federal Circuit

From: Judge Pauline Newman_
Sent: Tuesday, May 2, 2023 1:27 PM

To S

cc: Judge Pauline Newman ||

Subject: Position description

- Please use the attached position description, from the AO site illustrating the DC Court of Appeals, -
along with the other information concerning the materials to be submitted, address, etc. Please let me
know when it is posted.

PN

- Court District of Columbia Circuit Court of’ Appeals
Name/Organization:

Overview of the The Judicial Assistant provides administrative, case-related, and

Position: management support to a federal circuit judge and is responsible for all
day-to-day operations of the judge’s chambers. The Judicial Assistant
exemplifies and fosters a positive approach of professionalism, teamwork,
mutual respect, and dedication to public service. The Judicial Assistant is
also an ambassador tor and representative of the chambers in all
intcractions with court personnel, other judges’ chambers, and the public.
The ideal candidate for this position is detail-oriented, possesses strong
organizational, administrative, and management skills, enjoys working in a
challenging and collaborative environment on a wide variety of tasks, is a




creative thinker and problem-solver, maintains a calm demeanor under
pressure, and upholds the highest level of confidentiality. The position will
not be available sooner than July 2023.

Location:

Washington, DC

Opening and
Closing Dates:

03/01/2023 - Open Until Filled

Appointment Type: | Permanent
Classification Grade 5 - Grade |1
Level/Grade:

Salary: S$42,.870 - S102,166
Announcement USCA-23-05
Number:

LINK TO JOB ANNOUNCEMENT




B e S S

From:

Sent: Tuesday, May 9, 2023 2:38 PM

To: Judge Pauline Newman

Cc: Chief Judge Kimberly A. Moore
Subject: RE: HR question

Attachments: Support services; Paralegal Recruitment

Hi Judge Newman,

The Chief gave approval to recruit for the permanent refill of your JA/paralegal position on April

27, Please see the email attached from the Chief at 9:43AM on that date where she states that “HR will
begin the process of posting for a replacement. “ Shortly after the Chief’s email, I followed-up with an
email sent directly to you on the same date at 10:23 AM (also attached) letting you know that in light of
the Chief’s approval | was sending along a draft vacancy announcement for your review/approval and
that once the announcement was finalized [ would post it publicly.

After the two emails attached and referenced above, you and [ exchanged several emails regarding the
announcement (highlighted below). The last email in this exchange is an email I sent to you on May 219,
in which I attached a draft announcement for a JA rather than a paralegal and asked that you review and
approve so that I could move forward and post it.

Human Resources
U.S. Court of Appeals for the Federal Circuit

From: Judge Pauline Newman
Sent: Tuesday, May 9, 2023 1:42 PM
To

Cc: Chief Judge Kimberly A. Moore_

Subject: Re: HR question

Thank you,- | have been awaiting word that Judge Moore has approved the hiring of a permanent JA on posting of
that opening. If | missed receipt of notice of such approval, please resend.
PN

Sent from my iPhone

Chief Judge Moore,



I have been in communication with Judge Newman regarding both the temporary rehire of

and the recruitment for a permanent fill of the JA/paralegal position in her
chambers for several weeks. | am currently at a standstill with both& rehire and the
recruitment, as | am awaiting responses/approvals from Judge Newman.

Specifically, I am waiting for Judge Newman to confirm specific details ot_return
and provide approval for me to begin the process of seeking a salary offset waiver from the
AO. My last email to Judge Newman regardinwas on May 3rd and I have not yet
received a response from her. -called me yesterday with HR questions specific to
returning to the court as a rehired annuitant and I am expecting a follow-up email from
her. [ am also waiting for Judge Newman to approve the draft JA vacancy announcement
for her chambers position. My last email to her regarding this matter was on May 2rd and |
have not yet received a response from her.

Below is timeline of my communication with Judge Newman regarding both
matters. Communications in blue primarily relate tofffrehire and items in red
primarily relate to the recruitment for a permanent fill.

Monday, April 24, 2023
1. 2:20 PM: Telephone call with Judge Newman to discuss the temporary rehire of
which you approved for a period of up to 90 days, with the possibility

of an extension. I also notified her of your approval to seek a waiver of the salary
offset that rehired annuitants are subject to, so that-could potentially receive
her OPM annuity as well as a full salary for time worked for the court. Judge
Newman denied my request to reach out to|[ffto begin the rehire process and
stated that [ was not to contact-until the recruitment process begins for a
permanent replacement for her JA/paralegal vacancy.

2. 4:09 PM: I sent a follow-up e-mail to Judge Newman shortly after our call to restate
the approval to temporarily rehiriand to again offer to reach out to-

3. 4:53 PM: Judge Newman responded by email indicating that she requires a
permanent as well as temporary solution to her judicial needs. No response to my
inquiry about contaci

Tuesday, April 25,2023
1. 2:49 PM: I responded to Judge Newman’s last email and again asked if I could begin
the process of bringing back-to assist her in chambers.
2. 3:53 PM: Judge Newman responded by asking me to assure her that the permanent
JA recruitment will be listed promptly.

Wednesday, April 26, 2023
1. 3:24 PM: I responded to Judge Newman and explained that [ was not in the position
to guarantee the posting of the permanent position due to the judicial council vote
prohibiting her from hirinr any permanent staff and again asked for permission to

move forward wit

2. 3:55 PM: Judge Newman responded stating that the court has an obligation to
provide her “statutory judicial services” and that she understands my email to mean
that the judicial council continues to refuse to allow her JA position to be filled.

Thursday, April 27, 2023



1.

10:25 AM: As a follow-up to the email that you sent to Judge Newman at 9:43 AM,
which authorized the recruitment for a permanent replacement foq I
sent an email to Judge Newman containing a draft vacancy announcement for a
chambers paralegal. 1indicated that [ would get the announcement posted as soon
as she approved it. I also asked if I could reach out to-to begin the process of
her temporary rehire.

Sunday, April 30,2023

2.

6:35 PM: Judge Newman responded to my email asking for a copy of the vacancy
announcement that was used for the recruitment for her chambers paralegal in
2021. Judge Newman also stated that she did not want-to return as a re-
employed annuitant but rather as a contractor.

Monday, May 1, 2023

1.

3:25 PM: | sent Judge Newman a copy of the 2021 paralegal vacancy announcement,
as requested. My email also explained the AO procurement regulations related to
contract employees and provided links to the regulations. I explained that the only
way foito return as a contractor would be through a temporary staffing
agency contracted by the court.

7:35 PM: Judge Newman emailed with a question about contracting agencies. She
also expressed concern regarding-facing a salary offset as a reemployed
annuitant and provided comments regarding the delay in recruiting for her
permanent position and the oral argument paneling for July.

Tuesday, May 2, 2023

3.

9:58 AM: I responded to Judge Newman reminding her that on April 24, I notified
her that you agreed to seek approval from the Director of the AO to waive the salary
offset forﬁ I clearly explained again that the waiver would allow| to
receive her full pension AND salary for hours worked at the court. I stated that I was
“happy and ready to assist with the waiver request process.”

10:32 AM: Judge Newman emailed “To be clear: Are you saying she would receive no
additional pay for working at the court?”

10:40 AM: [ wrote to Judge Newman explaining again that_would receive her
full annuity (pension payment), as well as pay for hours worked. I asked the judge

to provide the following information so that I could complete the waiver request
form: 1) whethe@ld be full-time or part-time; 2) approximately how

many hours per week will work; and 3i the effective date oireturn.

11:04 AM: Judge Newman wrote to ask if| ould be paid for her work at the

court and what would happen to her pension. She indicated that she wants

to work “as the need arises” and that-is to be paid for days worked. She also

requested to see the waiver form.

11:18 AM: [ responded to Judge Newman with pay rate details, restated that there

would be no effect on her pension, and indicated tha could work on an

intermittent basis. I explained the process for reporting hours to HR. [ also

provided a draft of the waiver form, detailed the additional information that I

needed Judge Newman to provide, and provided next steps.

1:27 PM: Judge Newman sent an email requesting that [ use a linked vacancy

announcement for a JA from the DC Court of Appeals for her recruitment. The link

did not work and the announcement was no longer on the DC Court of Appeals site.
3




9. 2:05 PM:I emailed Judge Newman to let her know that the link was broken. I asked
her to confirm that she would like to hire a JA rather than a chambers paralegal.
provided a draft of an updated vacancy announcement with the appropriate duties
and requirements for a JA and asked her to review for posting.

10.9:35 PM: Judge Newman responded inquiring again whether pension
annuity would be affected and whether she would be separately paid for time
worked at the court. Judge Newman asked about ho would be paid for
hours worked at the court, whethel-would be eligible for travel
reimbursement, and if there was any additional information the judge needed to
know.

Wednesday, May 3, 2023
1. 9:13 AM: I responded to Judge Newman with assurance that, if approved by the AO,
annuity payments will continue uninterrupted and that in addition to her
annuity she will also receive a separate payment for her earnings for whatever
hours she works for the judge. I further explained the method and timing of
payments and notified Judge Newman that-is not eligible for travel
reimbursement.

Monday, May 8, 2023
2. 4:22 PM:1spoke wit-by phone, returning a voice mail that she left for me at
3:30 PM. hhad a number of questions regarding the effect on her pay and
benefits of returning as a rehired annuitant. I provided answers to the questions I
was able to and promised to follow-up with answers to those questions that
required more research. -stated that she would prefer to have all of the

answers in writing and said that she would send me an email with all of her
questions.

Please let me know if you have any questions.

Thanks

Human Resources

U.S. Court ofAiieals for the Federal Circuit
From: Chief Judge Kimberly A. Moor_
Sent: Tuesday, May 9, 2023 10:21 A

To:
Subject: HR question

Can you please check in with Judge Newman because weeks ago her requests for
judicial assistance were approved? Why hasn’t this moved forward? As I
understand it:



April 19: _resigned from Judge Newman’s chambers on April 19, 2023
and asked that there be no further communication between him and Judge
Newman. He was assigned to our Clerk’s Office where he now works.

Judge Newman requested that she be permitted to bring back her former judicial
assistant, [JJJJfwho her chambers claimed was ready and willing to come

back. As I understand it, you contacted the AO to determine how to bring back
-(a retired annuitant) in a manner which would not diminish her retirement
annuity. I agreed to petition the AO to waive the salary set-off that would
face as a reemployed annuitant. This way would receive her full retirement
annuity and get paid for any hours she worked at the court.

April 24: | understand you to have communicated the approval to bring“back
to Judge Newman on April 24 including the fact thatﬁwill be brought back in

a manner which allows her to keep both her full retirement annuity and get paid.

April 27 (9:43 am): I sent Judge Newman an email (copying you) which approved
her request to advertise to hire a permanent paralegal/assistant.

Given that her request for temporary assistance was approved 16 days ago (just 5
days after her assistant resigned) and that her request to advertise for a permanent
replacement was approved 13 days ago, I am confused about her below claims that
either I or the court continue to deprive her of what she refers to as secretarial
services.

Can you update me on this process and reach out again to Judge Newman?
With gratitude,
Kimberly Moore

The Honorable Kimberly A. Moore
Chief Judge
U.S. Court of Appeals for the Federal Circuit

From

Sent: Monday, May 8, 2023 5:21 PM

To: Chief Judge Kimberly A. Moore

Subject: Fwd: Governance and Education Travel Report (fka Non-Case Related Travel Report) Report
Due May 15

Chief,

See PN'’s response below.

From: Judge Pauline Newman

Sent: Monday, May 8, 2023 5:11 PM
To:



Cc: Judge Pauline Newma
Subject: Re: Governance and Education Travel Report (fka Non-Case Related Travel Report) Report Due
May 15

-I do not choose to do secretarial work, whether or not any senior judges are obliged to do
so. My JA routinely keeps these records and fills out these forms for my review. It appears that the
court chooses to continue to deprive me of routine services.

PN

Sent from my iPhone

Judge Newman,

Almost all the senior judges enter this information in Infoweb
themselves and many of them do not have secretarial support. This is a
mandatory report required by all judges; only you have your
information about your travel. You will need your credentials for
Infoweb, and here are the instructions on how to enter the data. It is a
very user-friendly system. Perhaps one of your law clerks could assist
you. If your staff has any questions, I'd be happy to answer them.

Best,

Chambers of Chief Judge Kimberly A. Moore
U.S. Court of Appeals for the Federal Circuit
717 Madison Place NW

From: Judge Pauline Newma
Sent: Monday, May 8, 2023 3:40 PM
To
Subject: Re: Governance and Education Travel Report (fka Non-Case Related Travel
Report) Report Due May 15

-since | don’t at present have a JA, by action of the Chief Judge, please advise
how the court proposes to assist in handling these reporting requirements.
PN

Sent from my iPhone

wrote:



Good afternoon,

This email is a friendly reminder that the Governance
and Education Travel Report (fka Non-Case Related
Travel Report) is due May 15. This report must be
completed even if your judge didn’t do any relevant
traveling in 2022, which is known as a negative report.

I've reviewed the entries and noticed that some hadn’t
clicked the Certify Travel button. So please be sure to
do so by May 15.

Use this system to record govemance and education travel information as required by the Judici:
here for help with the Judges' Governance and Education Travel Reporting Sy

Select the entry you want to edit or delete, then click on the Edit Entry or
Delete Entry button.
6/14/2022 to 6/18/2022 Sea Island, GA N
9/172022 to 9/4/2022 Atlanta, GA 5 Cﬁd

9/8/2022 to 9/9/2022 Washington, DC
920020272 to 92012022 Washinaton NC

Also, if your judge attended our Judicial Conference, it is
a reportable item, according to The Guide to Judiciary
Policy. Please see the rule below and refer to your

judge. Please let me know if you need me to decertify you
to make any changes.




§ 270.30 Examples of Governance and Education Travel

1. (a)Governance and Education Travel That Must Be Reported (unless the juc
and is not reimbursed in any way for the expenses), includes:

1. {1)Travel related to court governance. For example, travel to:

1. {A)meetings of the Judicial Conference and it:

2. {B)circuit judicial conferences or meetings pla

3. {C)meetings of circuit judicial councils or thei

4. {D)meetings of the circuit courts or their com

5. {(E)meetings of the district courts or their com

6. (F)meetings of bankruptcy judges or bankrup

7. (G)meetings held at, sponsored, or organized

2. {2)Travel to attend educational seminars or programs sponsc
government agencies, universities, and law schools. For exan

1. {A)educational seminars or programs sponsol
other sponsor;
2. (B)meetings sponsored by bar associations or
professional societies;
3. {C)participate in moot courts or to lecture or-
4. (D)attend sentencing institutes or to visit pris
3. {3)Travel made under the auspices of or at the request of the
For example, travel to programs sponsored by:

e the Department of Justice,

e the Department of State,

e the Library of Congress, or

e any other agency of the federal government.

4. (4)Any other travel undertaken in the discharge of the duties
identified with a particular case or cases assigned to the judc

I will be on travel next week with the court. So if you
need me, please email or text me at‘ and I
will get back to you as soon as possible.

Thanks,

Chambers of Chief Judge Kimberly A. Moore
U.S. Court of Appeals for the Federal Circuit
717 Madison Place NW

Washinion| DC 20439



United States Court of Appeals for the Federal Circuit

In re Complaint No. FC-23-90015

* % %

AFFIDAVIT [Affidavit 8]

I, _ do hereby swear under oath that the following is true to

the best of my knowledge.

1. From the period of December 26, 2016, through May 30, 2023, I served as
the appointed chief deputy clerk for the U.S. Court of Appeals for the
Federal Circuit. On May 31, 2023, 1 was designated as actingvclerk of
court for the U.S. Court of Appeals.

2. As then senior deputy clerk at all times relevant to this affidavit, the
circuit clerk has designated me as responsible for directing and managing
the activities of the Clerk’s Office. Additionally, during the periods
relevant to this affidavit, I was concurrently designated by the Federal
Circuit Judicial Counsel to serve as acting circuit executive and clerk of
court whenever the circuit executive/clerk of court was out of the office.

3. Between April 20, 2023, and May 17, 2023, I participated in multiple
email exchanges with or about Judge Newman. True and accurate copies
of these exchanges are attached in full as Exhibits A, B, C, D, E, F.
Following these email communications, I conteinporaneously forwarded
these exchanges to the Special Committee, as well as discussed these

matters with the Special Committee.
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During these exchanges, Judge Newman levied various accusations
against me including (1) multiple assertions that I was both acting as
counsel for Chief Judge Moore and as her “adversary,” (3) repeated
assertions that I was withholding secretarial services from her, (4)
multiple allegations about the “illicit' removal’ of equipment from her
chambers, (5) multiple allegations of remo?al of chambers records, and (6)
the making of false statements to both her and her legal counsel.

These email exchanges were troubling to me for several reasons. First, it
appeared to me that from one email to the next Judge Newman either did
not read or did not recall the lengthy prior explanations I provided to her.
Second, Judge Newman demonstrated an adversarial approach toward me
even after I explained my lack of involvement with aspects of her
complaints to me. Third, in an effort to still provide Judge Newman with
clarification, I found it necessary to take a firm tone of a nature I have
never had to take in my six years of working with Judge Newman at the
court. Finally, the hostile nature of Judge Newman’s personal accusations
against me stands in sharp contrast to how I have interacted with any of
the other 50-or-so federal judges with whom I have worked both in the
Federal Circuit and in other federal courts since I began working in the
federal judiciary in 2004.

From these perseverated accusations against me by Judge Newman, I

experienced emotional stress and discomfort, including loss of sleep and
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heightened anxiety upon receipt of an email message from her and then
attempting to craft a suitable response to her. In addition to my own
encounters with Judge Newman, I also provided support and
lencouragement to other members of court staff who were experiencing
similar difficult interactions with Judge Newman. As part of my
conversations with members of court staff and the difficulties they were
experiencing with her, I requested that staff attempt to engage in
conversations with Judge Newman only by email or to bring a second

person along if required to go to her chambers.
Judge Newman Chambers Staff

7. On April 20, 2023, I transmitted to Judge Newman and her chambers
staff a memorandum from her former paralegal, - The
memorandum included, among other things, details about the location of
her chambers files.

8. In response to my email, Judge Newman requested assistance with an
opinion she anticipated having ready for processing for release. I advised
her of the email address for processing opinions in the Clerk’s Office, to
which she ‘clariﬁed that she needed assistance with incorporating hard
copy edits into her draft opinion and wanted to know “how do [I] envision
providing these services on a regular basis.” Exhibit A.

9. I explained to Judge Newman that the Clerk’s Office could assist with

getting her edits by fax but that her law clerks were the only staff with
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10.

11.

12.

13.

access to the electronic version and would need to incorporate her edits for
final review. Judge Newman responded that this was “secretarial work,
not law clerk work.” Exhibit A.

Following a second accusation of withholding secretarial services on April
24, 2023, I explained that the service Judge Newman was requesting from
me and the Clerk’s Office “would result in the providing of expanded
services and support beyond my existing authority” to provide services to
any of the other judges of the court. Exhibit B.

Notwithstanding my explanation on April 24, 2023 and my third attempt
on May 17, 2023, Judge Newman persisted in alleging I “deprived [her] of
secretarial services” another time on May 17, 2023. Exhibit D.

On April 25, 2023, I spoke by telephone with Judge Newman’s counsel,
Greg Dolin, to coordinate electronic service and filing of documents with
the court. On the call, Mr. Dolin inquired what could be done to restore
services to Judge Newman. I clarified for him on the phone, and again in
a follow-up email shortly thereafter, that “Judge Newman has continued
and continues to have full access to her chambers materials and the
ability to transmit opinions to the Clerk’s Office for issuance” and that I
had already clarified this fact with Judge Newman that morning. Exhibit
E.

Judge Newman replied all to my email to her counsel on April 26, 2023,

and accused me of having “withheld from my counsel the information that
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14.

15.

16.

you refused to permit filling the paralegal/secretarial position in my
chambers, unlike all the other judges.” Exhibit E.

I replied all to Judge Newman and her counsel on April 27 recounting the
same details I had previously explained to her by email, including my
requést that she address her staffing concerns with either the Chief Judge
or the Judicial Council, not me.

For the benefit of her counsel, I explained in the detail the services Judge
Newman was being provided by the Clerk’s Office and the efforts I had
taken in response to Judge Newman’s concerns. I also clarified for her
and her counsel that I had already clarified these points for Judge
Newman by email on April 25, 2023.

At no point was I involved in any decision concerning the departure of
staff from Judge Newman’s chambers. Likewise, during the period at
issue, I had no authority to direct the staffing decisions as to Judge

Newman’s chambers or any other chambers of the court.

Case Management of the Judicial Complaint

17.

On April 21, 2023, the Clerk’s Office received three hand-delivered letters
from Mark Chenoweth of the New Civil Liberties Alliance. The letters
were addressed to Chief Judge Moore and handed to me by a member of
the Clerk’s Office staff upon delivery, upon which I transmitted the letters

to the Special Committee.
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18.

19.

20.

21.

Because the letters did not include either an entry of appearance by
counsel or any notation reflecting that Judge Newman was aware of the
entry of appearance on her behalf, I emailed Judge Newman on April 22,
2023, for clarification at the direction of the Special Committee. Exhibit
B.

In response to my email on April 24, 2023, Judge Newman confirmed who
was serving as her counsel and then asked me to “please confirm that you
are serving as counsel to Judge Moore.” I clarified that I was “not serving
as legal counsel to Judge Moore” but rather was serving as “acting clerk”
in the absence of the then-clerk. Exhibit B.

Without explanation, Judge Newman replied the same day that “it seems
clear that you are acting as counsel for Judge Moore, and as adversary to
me, a member of the court. Otherwise, why haven’t you assisted me in
your role as Clerk? I need secretarial services, that you continue to
withhold.” Exhibit B.

I responded that her request for additional support was previously
addressed by Chief Judge Moore and clarified that she is receiving the
same level of service being provided to every other judge. To underscore
my point and need to maintain my neutrality in this matter, I
“respectfully ask[ed] that [she] direct any additional concerns about the
Clerk’s Office’s role and authority to the Chief Judge and/or Judicial

Council.” Exhibit B.
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22.

23.

24.

The next day, Judge Newman wrote back that she “note[d] [my] response
on behalf of Judge Moore” and wanted to know my authorization. I
declined to respond.

Contrary to Judge Newman’s allegation of responding on behalf of Chief
Judge Moore, I did not confer with Chief Judge Moore before replying to
Judge Newman on April 24, 2023.

Due to the sensitive nature of this matter, I continue to serve as the case
manéger in this case and have coordinated an agreement with Judge
Newman’s counsel for them to send electronic filings to the court through

me and for me to serve them electronically with filings from the court.

Judge Newman Equipment and File Access

25.

26.

27.

On April 24, 2023, Judge Newman emailed me with the subject line
“Where is our computer?” and alleging I directed its removal from her
chambers. She also asked for my authority to take “my chambers’
equipment.” Exhibit C.

Because I did not know what Judge Newman was talking about, I asked

for clarification, which she said was the computer at her secretary’s

.station. I replied that I did not direct such removal and that I would

contact our IT staff to address the matter.
The next day I sent a lengthy email to Judge Newman apologizing for the
confusion about staff movement and the equipment in her chambers. I

noted that I directed IT staff to replace the computer in her chambers that
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28.

29.

30.

31.

day and that “nothing about the move of this desktop ever hindered,
restricted, or interfered with access by either you or your chambers staff
to her chambers records” because all records were located on her
chambers network file.

I further clarified for her that it was “longstanding court policy” that
computers are assigned to individuals and not to a specific office and that
the assigned computer relocates with the person when they move locations
or offices. In other words, court staff followed existing court policy,
contrary to Judge Newman’s assertions.

Additionally, I confirmed for Judge Newman that her former staff
member,- had his access to her chambers records upon his
transfer the prior week.

On May 15, 2023, Judge Newman emailed Chief Judge Moore and copied
all judges requesting the “immediate return of my JA-desk computer, for
it contains important records.” Judge Newman again repeated the
allegation that the computer was an “illicit removal.” Exhibit D. Because
of my prior communications with Judge Newman on this point, Chief
Judge Moore forwarded me the exchange and asked me to respond.

On May 16, 2023, I responded to Judge Newman as my fourth attempt to
address her access to her chambers records. In addition to my repetition
of the same facts to her, I added that both I and a member of the IT staff

personally inspected -s desktop and confirmed that he had “no
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32.

33.

34.

35.

36.

remaining documents or records from his time in your chambers or
records that belong to you.” Exhibit D.

In another attempt to help her explain court policy on the relocation of
court desktops, I explained to Judge Newman that when her prior
assistant left her chambers, that desktop was removed and all files were
transferred to her network drive. A new desktop was issued to her
chambers when- started two years prior.

Again, I noted that “[flrom my extensive and repeated review of this
situation . . . it appears that our staff have again followed this standard
policy without exception or differential treatment to you.” I also
expressed my objection to Judge Newman's characterization of the
conduct by staff. Exhibit D.

Judge Newman replied shortly thereafter and asked me to send someone
to her chambers when she arrived to help “find the material that was
stored in the computer at the JA desk.” Exhibit D.

Later that afternoon, Judge Newman called my office to speak with me.
As I was out of the office for the afternoon, someone in my office gave me

the message and I asked - in IT to go to chambers to assist

Judge Newman locate her files.
Around 2:44 p.m., _ sent me a message that he had no success
with Judge Newman. I called him to discuss what happened. On the call

_ was audibly upset and bothered and he said it was due to
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37.

38.

how Judge Newman behaved and treated him when he was attempting to
help her locate her files. I asked_ to send me an email
summary of what happened, which he did by 3:17 p.m. Exhibit F. Of
note, _ reported that Judge Newman expressed that “-
- [sic] stole all of her files. I have no JA. I want my PC and Phone
back. No one from my chambers or myself will do the job of an [sic] JA”
and Judge Newman wanted the Clerk’s Office to assist her.

Because of Mr. -experience and Judge Newman'’s request for
Clerk’s Office assistance, the next morning I emailed Judge Newman my
fifth attempt to explain the circumstances of the computer and her
chambers records. Taking a more assertive tone than in my past
messages, | criticized Judge Newman for being “agitated, belligerent, and
demonstratively angry” with _ and for her again levying
accusations about staff denying her access to her chambers records. In
hopes of resolving the matter with Judge Newman, I even offered to allow
either her or her staff to personally inspect Mr. -s desktop. I
concluded my message by asking Judge Newman and her staff to take a
more respectful approach toward any future staff that attempt to assist in
chambers. Exhibit D.

Again missing the three points of my prior communications that (1) there
were no chambers records on any desktop, (2) _ did not retain

access to or possess any of Judge Newman’s records, and (3) Judge
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Newman and her staff have always had access to the chambers network
files, Judge Newman responded that “everything on my chambers
computer is the property of my chambers. It does not belong to a departed
employee.” Exhibit D.

39. Judge Newman ended her May 17 email to me by noting that_
“proposed to teach [her] how to perform secretarial operations on my
computer, now that you have deprived me of secretarial services. I
declined.” Exhibit D. From my prior May 16 phone call with _,
I understood that the “secretarial operations” he was attempting to teach
her was how to open her Financial Disclosure file so she could prepare her
annual filing.

40. Because Judge Newman’s May 17 response continued to disregard my

several prior attempts to explain things to her, I declined to respond.

DATED this M day of }7 W/\/ , _Zﬂ7/3

>N
Sworn to and subscribed before me this %\ day of MG\.\! , 20-2:5

ST

Notary Public
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From: Judge Pauline Newman
Sent: Friday, April 21, 2023 10:39
To:

Subject: Re: Chambers 801 Transition Memo 4.20.23
That is secretarial work, not law clerk work. My law clerks are performing other as assignments.

Sent from my iPhone

on Apr 21, 2023, at 10:04 Av, [ - o

My apologies as I misunderstood your request.

Is there anyone in chambers today who can receive your edits by fax? If not, one of
us can get it and scan it to them. Since your law clerks have access to the electronic
file, they would incorporate your edits for your final review. We can then work with
one of your law clerks on the transmittal once the edits are incorporated into the
electronic version.

Re iards,

Chief Deputy Clerk, Clerk’s Office
U.S. Court of Appeals for the Federal Circuit

I .. uscourts gov

From: Judge Pauline Newman _

Sent: Friday, April 21, 2023 9:54
To:_

Subject: Re: Chambers 801 Transition Memo 4.20.23
It will be in hard copy with my edits, and | will need to see if in its final form.

Also, | am working from home today.
How do you envision providing these services on a regular basis?

Sent from my iPhone




Judge Newman,

You can email it to _nd we will upload

it into the system for processing.

Reiardsl
!!le! !eputy !lerk. Clerk's Office

<image001.png> U.S. Court of Appeals for the Federal Circuit

I | . cafc. uscourts.gov

From: Judge Pauline Newman [

Sent: Friday, April 21, 2023 0:36
To:
Subject: Re: Chambers 801 Transition Memo 4.20.23

I ' <xpect to have a completed draft of an opinion tomorrow. Who should | send it
to, to process for release?

PN

Sent from my iPhone

On Apr 20, 2023, at 4:18 PV, I
N ot

Good afternoon,

Per Chief Judge Moore’s April 19, 2023 email, I am
transmitting the Chambers 801 Transition Memo that

prepared and submitted to me as final a few
minutes ago.

Reiards,
!!le! !eputy !'erk. Clerk's Office

U.S. Court of Appeals for the Federal Circuit




cCe

EXHIBIT

From: Judge Pauline Newman

Sent: Tuesday, April 25, 2023 0:10
To:
Subject: Re: Clarification of Counsel Submission

. ! note your response on behalf of Judge Moore. What is your authorization?
Judge Newman

Sent from my iPhone

On Apr 24, 2023, 2t 10:39 AV, S o'

Judge Newman,

If they are appearing as your counsel, we need them to enter an appearance in the
matter per court rules so they can appear, be served on your behalf, and participate
in the pending disability and misconduct matter as outlined in those rules.

Concerning your request for additional support, Chief Judge Moore addressed your
request by email last week. The Clerk’s Office remains available to provide the
service I originally offered to you—assistance with transmitting to the Clerk’s Office
a final opinion for docketing and issuance—that we provide to all the judges of this
court. To be clear, I am not seeking to act adverse to you and remain available to
provide any of the existing services and support the Clerk’s Office provides to any of
the court’s judges per our statutory and regulatory authority. However, because
your requested service from the Clerk’s Office would result in the providing of
expanded services and support beyond my existing authority, I cannot do so without
the approval and direction of the Chief Judge or Judicial Council.

As such, and so that I can continue to remain neutral in fulfilling my administrative

and ministerial duties to you and the other judges of the court, I would respectfully

ask that you direct any additional concerns about the Clerk’s Office’s role and
“authority to the Chief Judge and/or Judicial Council.

Regards,

Chief Deputy Clerk, Clerk's Office
U.S. Court of Appeals for the Federal Circuit

I A | .:::.cafc.uscourts.gov




From: Judge Pauline Newman || NNENEGEGgGEGEGEE

Sent: Monday, April 24, 2023 10:04
To:
Subject: Re: Clarification of Counsel Submission

I there is no litigation; what is the “entry of appearance?”

In addition, it seems clear you are acting as counsel for Judge Moore, and as adversary to me, a
member of the court. Otherwise, why haven’t you assisted me, in your role as Clerk? | need secretarial
services, that you continue to withhold.

PN '

Sent from my iPhone

On Apr 24, 2023, at 7:28 AV, [ ot

Judge Newman,

Thank you for confirming this for me. I will reach out to your counsel
this morning about the entry of appearance paperwork.

To clarify, though, I am not serving as legal counsel to Judge
Moore. My capacity here is as acting clerk in light of -’s absence.

Regards,

!!le’ !eputy (!|erk, Clerk's Office

<image001.png> U.S. Court of Appeals for the Federal Circuit

A | . Cafe.uscourts. gov

From: Judge Pauline Newma
Sent: Monday, April 24, 2023 1:26
To:
Subject: Re: Clarification of Counsel Submission

To I

Responding to your question, the New Civil Liberties Alliance is serving as my counsel, as
stated in the letter from its President and General Counsel Mark Chenowith, to Judge
Moore.

Please confirm that you are serving as counsel to Judge Moore.

Pauline Newman




Sent from my iPhone

On Apr 22, 2023, at 3:29 PM
wrote:

Judge Newman,

On Friday, the special committee received a letter from
Mark Chenoweth of the New Civil Liberties Alliance in
which he states he is your counsel and filing the letter on
your behalf. The letter was neither accompanied by an
entry of appearance nor included a copy line on the letter
indicating that you were aware of such a filing.

Because of the sensitive and confidential nature of this
inquiry, the committee asked me to clarify with you
whether Mr. Chenoweth is appearing as your counsel in
this matter before anything is sent to him. If Mr.
Chenoweth is your counsel, I will reach out to him on
Monday morning to coordinate without delay his entry of

appearance and motion to appear pro hac vice on your
behalf.

Regards,

Chief Deputy Clerk, Clerk’s Office
<image001.png> U.S. Court of Appeals for the Federal Circuit

N .. cafc.uscourts.gov




From: Judge Pauline Newman
Sent: Tuesday, April 25, 2023 11:42
Subject: Re: Where Is our computer?
Follow Up Flag: Follow up

Flag Status: Completed

The disruption to my chambers, the loss of my time, is irremediable. And inexcusable.
Judge Newman

Sent from my iPhone

Judge Newman,

I was only speaking about the JA desktop. If there is something missing or wrong
with your desktop, I will have someone from IT work with you on locating. We have
not made any adjustments to your individual desktop. If you need us to provide you
with an updated caption or opinion template, let me know and we will send it
promptly.

As I understand it, the decision to relocateqout of chambers came from Judge
Moore, per her email to you last week, as part of an ongoing employment dispute
matter, of which I am not a party or participant. The subsequent movement of the
desktop was standard procedure and not specific to this situation. Now that you
have clarified that the device was not replaced, I have spoken with our IT staff and
they will be replacing it today with the same access and setup that

had. Because the removed device did not have your chambers records on it as those
items are stored on your chambers network drive, at no point did you or your
chambers staff lose access to those materials.

Having read the transition memorandum from-sent to you and your chambers,
he explained in there where on your network drive he saved various

items. Likewise, he has remained available—through a request to me—+to assist
anyone in your chambers with locating any items you need.

I hope this further clarifies this situation for you.

Resiectfully,




!!le! !epu! !|er!, Clerk's Office

U.S. Court of Appeals for the Federal Circuit

From: Judge Pauline Newman [

Sent: Tuesday, April 25, 2023 10:31
To:
Subject: Re: Where is our computer?

Thank you, - | point out some inaccuracies in your recitation. Yesterday we sought to provide an
official caption and some historical material that was not available on my desktop.

Also, please explain the authority by which this equipment was removed. The disruption to my
chambers, the loss of my valuable time, awaits explanation.

Judge Newman

Sent from my iPhone

Judge Newman,

My apologies for the confusion here about the staff movements and
equipment. I spoke with IT staff this morning and a computer will be
returned to the JA desk in your chambers, which will have full access
to your chambers network drive and all of the same materials
previously available to your JA and the rest of your chambers

staff. Because all of your chambers materials, drafts, and documents
are stored on your chambers network drive and not the local desktop,
nothing about the move of this desktop ever hindered, restricted, or
interfered with access by either you or your chambers staff to these
materials.

Under longstanding court policy, computers are assigned to individuals
when they start at the court and not to a specific office. When that
person moves offices, the computer moves with the person. This is
what happened last week when relocated to the fourth floor. I
spoke with|lithis morning and confirmed that during his time in
your chambers he never saved any chambers information on the
desktop but always saved everything—your chambers memos, drafts,
forms, etc.—on to your chambers network drive. Moreover, I confirmed
with IT that -s access to any of your chambers files was removed
upon his transfer last week.




In s transition memo that I forwarded to you and your chambers
staff last week, explained where he kept all drafts and materials
in your chambers network drive. If you would like him to show you or
anyone else in your chambers where items are saved, please let me
know. Our IT staff can also assist you with locating these items.

I hope this clarifies this matter for you. Please let me know if I can be
of additional assistance in remedying this matter.

Resiectfully,
!hief Deputy Clerk, Clerk’s Office

<image001.png> U.S. Court of Appeals for the Federal Circuit

From: Judge Pauline Newma

Sent: Monday, April 24, 2023 23:

Subject: Re: Where is our computer?

In your position as (acting) clerk of court, please ascertain who instructed the removal of
my chambers equipment.
Judge Newman

Sent from my iPhone

On Apr 24, 2023, at 5:59 PM
rote:

Judge Newman,

| did not direct that removal and will contact IT to fix the matter.

Chief Deputy Clerk, Clerk’s Office
U.S. Court of Appeals for the Federal Circuit

From: Judge pauiine Newrman R

Sent: Monday, April 24, 2023 5:03:00 PM
3




To:
Subject: RE: Where is our computer?

The computer at the JA/Secretary’s station.

Sent: Monday, April 24,2023 4:25 PM

To: Judge Pauline Newman
Subject: RE: Where is our computer:

Judge Newman,

Respectfully, I have no idea what you are talking about as
I never gave such an order. What computer is missing?

!!lel !eputy !'er!, Clerk's Office

<image001.png> U.S. Court of Appeals for the Federal Circuit

From: Judge Pauline Newma

Sent: Monday, April 24, 2023 16:15
To:
Subject: Where is our computer?

My office computer is not here; I understand it was
removed at your instructions. Please restore it
immediately — I need the drafts, forms, and information
present on that machine. Please also explain your
authority to take my chambers’ equipment.

Judge Newman



EXHIBIT

] , R

From: Judge Pauline Newman
Sent: Wednesday, May 17, 2023 9:13
Subject: Re: Please return my computer

- everything on my chambers computer is the property of my chambers. It does not belong to a departed
employee.

As fo s visit yesterday, he proposed to teach me how to perform secretarial operations on my computer,
now that you have deprived me of secretarial services. | declined.
Judge Newman.

Sent from my iPhone

Judge Newman,

Yesterday, I provided a fourth attempt to explain the circumstances of the computer
for at your judicial assistant’s desk and that there are no records of yours on ﬁ
is computer. Today is my fifth attempt.

In response to my email yesterday, you asked for someone to come to your chambers
when you got in to show you how to locate the files that you needed. Shortly after

you called my office to say you were in, I asked ——head of our help desk
and someone who has provided technical support to you for many years—to go to
your chambers. -brought alongﬁfrom our IT staff to also

assist. Because no one in the Clerk’s ce has the ability to access your chambers

network files, only a member of our IT staff or your chambers staff can actually
assist with locating them. '

Shortly after leaving your chambers, called me to report the following. He
shared that you were looking for the files to complete your annual financial
disclosure and to access your travel documents, which are stored on your chambers
Y drive. has assisted with locating these files for you annually for the past few
years and assured me he knew where they were. When he attempted to assist you
yesterday, you became agitated, belligerent, and demonstratively angry with

him. In short, you refused to let him help you. Because you did not want him
touching your computer, he offered to show your law clerks where to find those files
and to set up the access to those files on the desktop at your judicial assistant’s
desk. You again refused. I understand you also said that this was work that the
Clerk’s Office should be doing, accused your former employee ”of
stealing your files, and you alleged that a PC and a phone were also stollen from
you. He left your office out of concern that he would further upset you. To say that




I~ s shaken up on the phone when recounting his interaction with you and your
conduct toward him would be an understatement.

Having refused our assistance, you again levy accusations that we are denying you
access to your chambers information. Because my four prior exchanges have not
sufficiently explained this matter to you, I can ask our IT staff to provide

s desktop to you for examination by either you or your staff to confirm what I
have already communicated to you.

Alternatively, and notwithstanding how you treated him yesterday,-is more
than willing to come back to your chambers and help you find these files. If he or
any other member of court staff does return, I respectfully request that they be
treated with appropriate dignity and respect by you and any member of your
chambers.

Please let me know how you would like to proceed.

Reiards,
!!1el !epu! !Ier!, Clerk’s Office

U.S. Court of Appeals for the Federal Circuit

—— ]

Sent: Tuesday, May 16, 2023 21:51

Cc: Chief Judge Kimberly A. Moore
Subject: Re: Please return my computer

i am now told that the computer that was on my assistant’s desk, is now with- I
require return of that computer and all the information it holds.

If he needs a computer, it is not the one he took from my chambers and that holds my information.
Judge Newman

Sent from my iPhone

Judge Newman,

Let me know when you are in chambers and I will send someone up to
assist.




Chief Deputy Clerk, Clerk's Office
<image001.png> U.S. Court of Appeals for the Federal Circuit

From: Judge Pauline Newman
Sent: Tuesday, May 16, 2023 8:44
To:
Cc: Chief Judge Kimberly A. Moore
Subject: Re: Please return my com

puler

I will be in chambers later this morning. Please send someone to find the material that
was stored in the computer at the JA desk. This includes important records.
Judge Newman

Sent from my iPhone

On May 16, 2023, at 8:18 AM
wrote:

Judge Newman,

Following receipt of Chief Judge Moore’s below email
yesterday afternoon, I personally inspected
desktop and found no remaining documents or records
from his time in your chambers or records that belong to
you. Additionally, I requested a member of ITO staff also
inspect his desktop and the staff member confirmed, as I
had, that there were no remaining documents or records
of yours on his p. As part of this review, I also
confirmed that mas no access to your network drive.

5]

In reviewing my records, I have previously addressed this
matter with you by email twice beginning on April 24 and
continuing through April 25, wherein I explained that the
desktops in every chambers are assigned to the individual
and not the location. I confirmed that in this instance our
IT staff followed long-standing policy and moved S
desktop with him, and I confirmed with both and IT
then—and again today—that any documents concerning
your chambers were saved to your chambers network
drive at the time of his departure from your

3




chambers. s transition memo to you on April 20,
2023 explained the location of various item as well. For
your reference, I am reattaching our two email exchanges
from April 24-April 25 and the transition memo from
April 20. Our IT staff remain available to assist you with
locating any records you may need on your chambers
network drive.

On April 27, 2023, we had a third email exchange
concerning the issue of a desktop in your chambers, your
ability to access files, and an explanation of how we
handle desktops and file access when staff change

desks. . Your legal counsel were also copied on this
exchange, and for your reference, I am also attaching a
copy of that exchange for your awareness.

Finally, I will add to this conversation that when

left your chambers and upon s arrival two years ago,
our IT staff removed her desktop from your chambers,
confirmed that any files she had were stored on your
network drive, and then issued a new desktop which
was in the rmat as the desktop currently in your
chambers. Ws assigned desktop was then wiped and
prepared for issuance to a new staff member.

I understand that you may not have been aware of this
policy, but it nonetheless is and has been our policy for all
chambers and court staff for some time. From my
extensive and repeated review of this situation here, it
appears that our staff have again followed this standard
policy without exception or differential treatment to
you. Respectfully, your continued characterization that
the removal of the desktop was “illicit” is contrary to
years of court operational policy and practice—including
the handling of equipment with prior departures from
your chambers—and unfairly maligns the staff of this
court.

I hope this clarifies this matter for you.

Chief Deputy Clerk, Clerk’s Office
U.S. Court of Appeals for the Federal Circuit

4




From: Chief Judge Kimberly A. Moore_

Sent: Monday, May 15, 2023 15:05

To:

Cc: Judge Pauline Newman

Subject: FW: Please return my computer

I believe you have had several communications with Judge Newman
over s computer. Can you please respond to her concerns
expressed below?

Thank you,
Kimberly Moore

Kimberly A. Moore
Chief Judge
U.S. Court of Appeals for the Federal Circuit

From: Judge Pauline Newman _

Sent: Monday, May 15, 2023 10:55 AM
To: Chief Judge Kimberly A. Moore
Cc: All Judges
Subject: Please return my computer

To Judge Moore:
Please instruct the immediate return of my JA-desk computer, for it
contains important records. The computer that was eventually

returned, after the illicit removal of this and other equipment from my

chambers, 1s blank.
Judge Newman




From:
Sent: Thursday, April 27, 2023 8:23

To: Judge Pauline Newman
Cc: Greg.Dolin@ncla.legal; mark.chenoweth@ncla.legal
Subject: RE: CONFIDENTIAL: Follow-up

Judge Newman,

Respectfully, I have not withheld any information from your counsel and stand by what I stated
in the below email. As I previously explained to you by email on April 24, 2023, your concerns
about staffing for your chambers need to be addressed to the Judicial Council and not me. I was
not involved in the decision concerning the removal of staff from your chambers or the question
of whether to fill the vacancy. Your request for expansion of services by the Clerk’s Office—
namely direct secretarial support and assistance with editing and preparing opinions—is outside
of the scope of our authority or services we provide to any other judge of this court. Accordingly,
I promptly referred your request to Chief Judge Moore, who responded to you the same

day. Absent a contrary direction from either the Chief Judge or the Judicial Council, I cannot
proceed and so again, I request that you direct your concerns to them.

The Clerk’s Office remains available to provide the same services to you that we provide to any
other chambers, which we have done so since the beginning of this matter. Specifically, we have
continued to provide you with IT support and assistance; full access to existing communication
and network systems; and the processing of judicial directions from you and your chambers,
including promptly issuing an opinion on your behalf earlier this week. Once you alerted me to
the issue of a removed desktop from your chambers, I attempted to clarify for you what
happened; explained that the movement of the desktop from your chambers was standard policy
when a staff member changes desks; explained that even with the movement of the desktop
there was no chambers information on the device as all of your chambers records were saved to
and available on your private chambers network drive; and directed the prompt restoration of a
desktop to your chambers, which has since happened. I explained this all to you over several
email exchanges ending on April 25, 2023.

You have my consent to share our several email exchanges with your counsel.

Reiards[
!!le! !eputy !ler!. Clerk’s Office

U.S. Court of Appeals for the Federal Circuit

From: Judge Pauline Newman [

Sent: Wednesday, April 26, 2023 17:40




To:
Cc: Greg.Dolin@ncla.legal; mark.chenoweth@ncla.legal
Subject: Re: CONFIDENTIAL: Follow-up

- you have withheld from my counsel the information that you refused to permit filling the paralegal/secretarial
position in my chambers, unlike all the other judges. My judicial activity is highly prejudiced.

Judge Newman

Sent from my iPhone

Mr. Dolin,

Thank you for speaking with me by phone moments ago.

Appearance and Admission. Since my earlier message to Judge Newman, the
Judicial Council has waived the need for formal entry of appearance. Because you
clarified that you are now lead counsel on this matter and a member of the Federal
Circuit bar, this is moot anyway. We do not require any separate filing on this
point.

Service and Filing. In order to expedite the receipt by you and the Judicial
Council of all matters and avoid the need for paper delivery and service, we agreed
to the following process.

1. If needed, any future filings with the judicial council on this matter can be
emailed to me at this address. Please send anything in PDF format
encrypted using the same password we agreed to by telephone.

2. I'will serve any orders and items from the judicial council or the special
committee to you, Mr. Chenoweth, and Judge Newman by email in the same
format, again using the same password.

Copy of Current Orders. I will transmit by email to you today all orders already
entered in this matter. The files will be encrypted with the same password.

Access to Court Resources. While on the phone, you asked for clarification on
Judge Newman’s ability to access her chambers materials and issue opinions. I
clarified that Judge Newman has continued and continues to have full access to her
chambers materials and the ability to transmit opinions to the Clerk’s Office for
issuance. I noted that I separately clarified this issue for Judge Newman by email
earlier today. The Clerk’s Office remains available to provide the same technical




assistance and support for Judge Newman that we currently provide to all of the
other judges of the court.

Please let me know if I can clarify anything else. My direct dial and mobile number
are below as well if you need to reach me.

Reiardsl

!!!e' !eputy !ler!, Clerk’s Office

U.S. Court of Appeals for the Federal Circuit




from: I
Sent: Tuesday, May 16, 2023 15:18
Subject: RE: Judge Newman's behavior

Thanks,- I'll let you know if she changes her mind.

Chief Deputy Clerk, Clerk’s Office
U.S. Court of Appeals for the Federal Circuit

Sent: Tuesday, May 16, 2023 15:17
To:
Subject: Judge Newman's behavior

Hello [

and I went up to Judge Newman at 2:35PM on 5/16/2023. I explained to Judge Newman ‘
that I was here to help with locating some files.

She said the files for financial disclosures and travel documents were missing. I asked if I could

show her the location of the files; she refused.

She said: Fstole all of her files. I have no JA. I want my PC and Phone back. No one
from my chambers or myself will do the job of an JA. She then requested assistance from the

Clerk’s Office.

Thank you,




My name is|jj | BBl [ have worked in the Clerk’s Office of the United
States Court of Appeals for the Federal Circuit for seven years, and I have served as
Court Services Coordinator since March 2021. Before that, I served as Legal
Specialist and in other positions within the Clerk’s Office. In these capacities, I have
served as a courtroom deputy, and in my most recent position I have been responsible
for coordinating courtroom and argument logistics. Among other tasks, I greet judges
and make certain they have everything that they need for argument. I have
interacted with Judge Newman routinely on a monthly basis. The facts in this
affidavit come from my own personal observations to the best of my recollection.

1. When the court decided to postpone in-person oral arguments due to the
COVID-19 pandemic, I helped prepare Judge Newman and all other judges for
telephonic arguments. During this period, from March 2020 to August 2021, we
frequently experienced delays connecting Judge Newman to the telephonic
arguments. Judges provided both primary and backup phone number, but there were
several instances when we were not able to reach Judge Newman at either number
she provided. In those instances, we contacted the Information Technology Office,
and after their support staff reached out to Judge Newman we were only then able to
connect her for argument. These connection delays were significantly more common
for Judge Newman than other judges and would occasionally delay the argument
start time by several minutes, and in some cases more than ten minutes.

2. T also recall spending considerably more time preparing Judge Newman for the
transition to telephonic and video arguments than any of the other judges. Of the
three orientation sessions that I scheduled with Judge Newman and that I lead, each
took around 45 minutes to an hour. For comparison, sessions with other judges
averaged 15-20 minutes and were often conducted in a group of several judges. While
judges frequently had questions, Judge Newman’s questions would often be
premature (i.e., questions that would have been answered in the normal course of the
orientation) or occasionally repetitive. Many of the questions I would receive from
other judges in these settings centered on how these new procedures would impact
Judge Newman, and in at least two circumstances I scheduled orientations for other
judges to assist specifically in preparing them for panels they served on with Judge
Newman.

3. In one orientation session I held with Judge Newman about nine-twelve
months ago, which I expected would take no more than 15 to 20 minutes, the session
lasted around one hour. The bulk of the time was not spent on the technical
procedures, but instead on an unrelated issue involving our system-generated final
calendar that I had not caught. I told Judge Newman that I would correct the
calendar and explained to her how the issue arose. She was suspicious and confused

1



and struggled to comprehend how the error occurred. She seemed distrustful of my
answers and repeatedly asked whether I needed to consult with others despite my
assurances that I was aware of how the issue arose and that I would be the one
responsible for taking care of correction. In my view, this conversation did not require
more than five minutes, so I was surprised that it took at least 20 minutes before she
seemed satisfied that the issue would be resolved.

4. In my capacity as a courtroom deputy, the last few times I have witnessed
Judge Newman on the bench I have noticed that she does not ask as many questions
as in the past. She has also not appeared as attentive about presiding and keeping
advocates to their scheduled argument time as she was even just before the pandemic.
I am aware that Judge Newman uses a real-time transcription service so she can
follow what is said at oral argument, and I have wondered if this has contributed to
her lack of active participation. Judge Newman has historically let lawyers go longer
than their allotted time, but the last few times [ have served as deputy while she
presided Judge Newman did not seem to be cognizant of the time, and the lawyers
continued to speak until they self-stopped. She no longer consistently cut them off or
managed the time. She seemed content to let them continue for as long as they
wanted.

5. In my interactions with Judge Newman, the incident that concerned me the
most occurred about 12-18 months ago when I witnessed her being escorted by a
Court Security Officer from the public elevator banks to the courtroom. I immediately
thought this was unusual because Judge Newman and other judges always arrive at
the antechambers to the courtrooms using the judges’ elevators to avoid public
interaction, and [ had seen other judges using those elevators that day. [ walked to
the end of the hallway to greet Judge Newman. She seemed lost and confused, like
she wasn’t fully there. I walked with her down the hallway toward the courtroom
antechamber. After we walked the short distance from the elevators to the
antechamber, she needed to sit for more than a minute until she could gather the
energy to stand so I could then escort her inside for robing.

I swear and affirm under penalty of perjury that the foregoing is true and correct.
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AFFIDAVIT OF || [Affidavit 10]

My name is_ and I work in the Office of the General Counsel of the
United States Court of Appeals for the Federal Circuit as a Technical Assistant.
Since September 2019, 1 have also served as the court’s Director of Workplace
Relations (DWR). In that role, I have assisted Judge Pauline Newman’'s former
Judicial Assistant,_with certain Employment Dispute Resolution (EDR)
matters relating to her chambers. The facts in this affidavit come from my own
personal observations to the best of my recollection.”

1. Starting in early March 2023 and continuing over the subsequent weeks,-
raised concerns to me about working in Judge Newman’s chambers.
Specifically, he described another chambers staff member_as difficult
to work with and described Judge Newman'’s lack of responsiveness in addressing
the 1ssues. At that time,- did not want to pursue a formal process under the
EDR Plan but instead hoped for a more informal resolution and return to “normal”
in chambers. One of the issues-mentioned in our earliest conversation was
that_called him at 3am, asking for a 6am wake-up call. He asked for
help in preventing additional after hours calls.

2. After our initial conversation and follow-up meetings,- gave me permission
to talk to Chief Judge Moore about the situation, which I did throughout the
process. The EDR Plan requires that judges “must take appropriate action when
they learn of reliable information of wrongful conduct,” Plan §IV.B.1.
Accordingly, I understand that Chief Judge Moore attempted to address the
concern about the after-hours phone calls with

3. On April 5, 2023, Chief Judge Moore called me because she was concerned about
an email exchange with Judge Newman, in which the Chief emailed Judge
Newman, using_name as the subject line, to inform Judge Newman
about the after-hours phone calls and to ensure that the uncomfortable situation
With- does not continue. The Chief told me that Judge Newman directed her
response to all judges and chambers’ staff, rather than only to Chief Judge Moore.
Because the email referenced an EDR matter and included the names of
individuals involved, I was concerned that the distribution of that email to such a
broader audience breached the confidentiality provision of the EDR Plan,t and I

*

I have an obligation under the EDR Plan to maintain confidentiality and
share information only to the extent necessary. _has waived that
confidentiality as it concerns our interactions.

i The EDR Plan states that “[a]ll individuals involved in the processes under
this Plan must protect the confidentiality of the allegations of wrongful conduct.

1



shared that concern with Chief Judge Moore. I asked if it was possible to claw
back the email in an effort to mitigate the breach and limit the number of
individuals who saw the confidential information about the informal EDR matter.
I understand that the Chief and ITO were able to do that, though I do not know
how many judges or chambers staff viewed the email before it was clawed back. 1
subsequently saw the email exchange in question.

4. On April 10, 2023, with no resolution to -concerns in place, I was asked to
join Chief Judge Moore in her chambers to call_in an attempt to
informally resolve the matter. _asked and was granted permission to
record our phone call. Chief Judge Moore explained the narrow reason for the call
was to address the concerns about the after-hours phone calls and asked

if she was willing to refrain from making them in order to resolve this

matter. did not agree to that, saying she would need to think about

it, and could not give a time frame to provide a response. Chief Judge Moore then
asked || if sbe was willing to refrain from making after-hours calls to

- just for that day, and again did not agree, repeating that she

would have to think about it. Since that call, I have not received any response to

the request to refrain from after-hours phone calls from or her
supervisor Judge Newman, nor am I aware of any response from or

Judge Newman to others or any agreement concerning the same.

5. On Apnil 13, 2023, with no resolution to-concerns n place,-submitted
to me a Request for Assisted Resolution under EDR Plan § IV.C.2. He submitted
an Appendix to his Request the next day. The Request and Appendix allege
various wrongful conduct about conduct in chambers under Judge Newman’s
supervision. Pursuant to EDR Plan § IV.C.2.b, ] immediately shared the Request
with Chief Judge Moore.

6. On April 14, 2023, Chief Judge Moore copied me on an email to Judge Newman,
which provided notice to Judge Newman about the Request for Assisted
Resolution, as well as Chief Judge Moore’s decision to gran. request for

interim relief, pursuant to EDR Plan § IV.B.4, by moving workstation
outside of chambers.

7. On April 18, 2023, I emailed Judge Newman about the Request for Assisted
Resolution, offering to facilitate a discussion to address and hopefully resolve the
concerns. As of the date of this affidavit, I have not received any response to my

Information will be shared only to the extent necessary and only with those whose
involvement is necessary to address the situation.” Plan § IV.B.1.
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email or the Request for Assisted Resolution, nor am [ aware of any response to
the Request or associated communications.

. In the morning of April 19, 2023, -came to my office immediately after a phone
call he had with Judge Newman. He relayed to me that Judge Newman told him
that unless he moves his workstation back to chambers by 11am, she would accept
his resignation.

. Iimmediately asked for and received a meeting with Chief Judge Moore and-
Judge Prost and Judge Taranto were also in attendance during our meeting. -
was visibly emotional when we walked into the Chiefs chambers and needed a
moment to gather his thoughts. The Chief told- at that meeting that she
would grant his request to continue his employment at the court and she would
make other work available to him. The Chief later forwarded to me an email she
sent to Judge Newman explaining that- is “no longer an employee of the
Newman chambers.”

10.In several meetings I had with-over the course of many weeks,-
discussed the toll that this entire experience was taking on his physical and
mental well-being, including seeking help from medical professionals.

11.The Request for Assisted Resolution remains pending as of the date of this

affidavit.

I swear and affirm under penalty of perjury that the foregoing is true and correct.
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AFFIDAVIT OF [ (Affidavit 11]

1. My name is _ and I work as a law clerk to the Honorable Pauline
Newman and have been so employed since November 21, 2022. The facts in this
affidavit come from my own personal observations to the best of my recollection.

2. In early March 2023, Judge Newman disclosed to me and other members of
chambers tha: [ -
Newman’s paralegal, |} . confronted Judge Newman about the
inappropriateness of such disclosures at the meeting. It is my understanding that

_ then informed the Chief Judge, who visited chambers the next day to
speak with everyone, including Judge Newman, about the incident.

3. My experience as a clerk has changed dramatically since these events.

4. 1 was subsequently informed by Judge Newman and her [Jjjjij law clerk, [}

-, to no longer include _ on communications because he could not
be trusted.

5. At some point thereafter (but before it was reported in the media and later
confirmed by the court) it became known and discussed in chambers that Judge
Newman was the subject of a formal investigation.

6. Judge Newman and the other chambers staff were informed that I was
uncomfortable working on Judge Newman’s defense in the investigation, which
is personal to Judge Newman.

7. I also found it necessary to telework more frequently to remove myself from the
drama, politics, and stress surrounding these events in chambers.

8. It was my understanding that other law clerks were assisting Judge Newman in
her defense of these proceedings. On one occasion, I was asked to do research
about Judge Newman’s dissents. I was told that the research was in preparation
for a speech by Judge Linn. Itook a minor role at the beginning of the assignment.
The assignment was taken over by ||| ||| j}QQJNEEEEE Jvdse Newman later
mentioned that the research would work well as part of her defense.

9. I also became aware of a workplace dispute between _ and _

when Judge Newman forwarded emails about that dispute to all judges and all
law clerks at the court.



10.0On April 18, 2023, _ requested that all of Judge Newman’s law clerks

attend an in-person meeting in chambers.

11. After I learned that the meeting would concern [l but before the
meeting started, I informed Judge Newman and the other clerks that I would like
to be loaned out to another chambers and suggested that I should not be present
at the meeting.

12. At that point, Judge Newman employed me to attend the meeting, communicating
that my opinion was needed. I felt uncomfortable but attended the meeting
anyway.

13.At that meeting, Judge Newman said that she was not happy that ||| Gz
had asked the Chief to place him outside of chambers. Judge Newman asked her
law clerks if we could handle _’s responsibilities without him. We all
agreed that the clerks could handle those responsibilities.

14. At that point in the meeting, I informed Judge Newman that working in her
chambers was hurting my ability to complete my work, taking a toll on my mental
health, and harming my relationships at the court. I then reiterated that I would
like to be loaned out to another judge. In response, Judge Newman indicated she
would not let me work for another judge because the optics wouldn’t look good for
her given the current investigation. Judge Newman then told me that my options
were to stay or resign.

15.At that point in the meeting, [ i ivteriected on my behalf in support of
my request to be loaned out to another chambers and possibly even another court,
but Judge Newman was not receptive to the idea.

16.1 informed Judge Newman that I only had two pending cases assigned to me. She
responded that I could assist her with research projects, but I told her that I took
the position to be a law clerk and not a research assistant. I also reiterated that
I would still feel uncomfortable given my proximity and potential exposure to
matters concerning the investigation.

17. The next day, April 19, 2023, I brought my concerns to the Chief and indicated

that I could no longer work in this environment and requested to be moved to
another chambers.

I swear and affirm under penalty of perjury that the foregoing is true and correct.



/sl

Sworn to and subscribed before me this _/ 9 day of _| Fl?"; |, 2022
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United States Court of Appeals for the Federal Circuit

In re Complaint No. FC-23-90015

* % %

AFFIDAVIT [Affidavit 12]

L _ do hereby swear under oath that the following is true to

the best of my knowledge.

1, From the period of December 26, 2016, through May 30, 2023, I served as
the appointed chief deputy clerk for the U.S. Court of Appeals for the
Federal Circuit. On May 31, 2023, I was designated as acting clerk of
court for the U.S. Court of Appeals.

2. As then senior deputy clerk at all times relevant to this affidavit, the
circuit clerk has designated me as his primary custodian of the court’s
records and papers pursuant to Federal Rule of Appellate Procedure 45(d),
which includes the data and information stored within the court’s
electronic filing system (CM/ECF).

3. Data from CM/ECF can be retrieved in several ways for purposes of
performing data analysis, including through formatted reports and
through raw data extraction.

4. The Clerk’s Office uses Microsoft SQL Server Reporting Services (SSRS)
to prepare regular internal reports, including monthly reports for Federal
Circuit judges including information about the status of their cases and

overall internal statistical information.
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The Clerk’s Office also uses DbVisualizer to retrieve the raw data from
CM/ECF that supports the formatted data on the SSRS reports.

The results of such internal data retrieval and statistical information is
uniquely available to the Clerk’s Office and the Federal Circuit judges.
Aspects of this data are included in public reports we make available on
the court’s website, as well as in response to public information requests
received by the court. However, any publicly released or available data
necessary excludes much judge-specific information and, as such, is
neither a complete nor fully accurate representation of the work of the
court.

For example, when either a panel or the court designates an opinion as
“per curiam,” the Clerk’s Office does not publicly disclose the authorship
of the opinion on its website. Internally, though, the Clerk’s Office counts
and reports the authorship of per curiam opinions in its monthly reports
provided to the Federal Circuit judges. As a result, a member of the
public seeking to calculate authorship totals based on information from
our website will report an undercounting of the opinions authored by any
particular judge or judges.

Concerning the calculation of authorship time, a member of the public can
retrieve the public docket of any case through the judiciary’s PACER
website. This public docket will provide the opening date of the case and

the judgment and opinion issuance date of the case, which someone can
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use to determine the amount of time it took for a case to be decided.
However, the public docket does not fully disclose information that may
unavoidably increase the time it takes for a case to be decided, thus
inaccurately inflating calculations for how long a judge takes to issue an
opinion.

9. Instead, the internal Clerk’s Office-produced reports provide the most
accurate accounting of the time for an authoring judge to issue an opinion.
The Clerk’s Office calculations exclude case stays, cases where rebriefing
or supplemental briefing occurs, and cases where authorship changes
during the deliberative and authoring period. Therefore, the Clerk’s
Office numbers, which are calculated directly from the raw data, provide a
more accurate calculation of opinion issuance time.

10. Additionally, any calculation of opinion issuance time must only run from
when the case authorship is assigned and exclude all prior periods of the
case. Before authorship is assigned in CM/ECF and the case is submitted
to the panel for a decision, the authoring judge has neither responsibility

for writing the decision nor control over the progression of the case.
Case Statistical Information

11. The following memorializes statistical data and information previously
provided to the Special Committee during the course of their

investigation.
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12.

13.

14.

15.

Because I do not have access to the underlying raw data in CM/ECF,
_ Quality Management Supervisor and CM/ECF
Administrator, assisted me in performing the following data retrieval and
calculations. For any data retrieval I could not accomplish on my own, I
personally observed -perform the data retrieval and confirmed
the search parameters and results with him at the time.
I reaffirm under penalty of perjury the contents of my April 6, 2023
declaration with the following correction, including the methods used to
extract the raw data from CM/ECF through DbVisualizer: Paragraph 17
should reflect that Judge Newman’s average time from authorship
assignment to opinion issuance of 198.75 days was 2.73 not 2.46 standard
deviations from the remaining active judge participation mean.
From October 1, 2020, through September 30, 2021, Judge Newman
authored 9 majority opinions. If her concurrences and dissents are
included, she authored 25 opinions. This information was retrieved from
the Terminations Report from SSRS (Exhibit A) and filtered to include
precedential and nonprecedential opinions issued during the period.
Information Column 14 includes information about which, if any, judge

wrote an opinion separate from the majority. Judge Newman’s code is

“PN.”
From October 1, 2020, through September 30, 2021, the remaining judges

who were in active service during this entire period authored an average

Page 4 of 7



16.

17.

18.

19.

of 42 majority opinions. If additional opinions, such as concurrences and
dissents, are included, the average for this period is 44.

From October 1, 2020, through September 30, 2021, the next closest judge
to Judge Newman had an average time of 143.2 days from assignment to
issuance. This judge authored 40 majority opinions and an additional four
items, for a total of 44 authorships.

From October 1, 2021, through March 24, 2023, Judge Newman authored
10 majority opinions. If her concurrences and dissents are included, she
authored 28 opinions. This information was retrieved from the
Terminations Report from SSRS (Exhibit B) and filtered to include only
cases where Judge Newman authored a separate opinion from the court’s
opinion. Information Column 14 includes information about which, if any,
judge wrote an opinion separate from the majority. Judge Newman’s code
is “PN.”

From October 1, 2021, through March 24, 2023, the remaining judges who
were in active service during this entire period authored an average of 58
majority opinions. If additional opinions, such as concurrences and
dissents, are included, the average for this period is 61.

From October 1, 2021, through March 24, 2023, the next closest judge to
Judge Newman had an average time of 106 days from assignment to
issuance. This judge authored 42 majority opinions and an additional 12

items, for a total of 55 authorships.
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20.

21.

From October 1, 2021, through March 24, 2023, 616 majority opinions
were issued, with 195 (or 31.6%) of the opinions issued per curiam. Only
one of the per curiam opinions was authored by Judge Newman. This
information was retrieved from DbVisualizer using function
cafe_rpt_judges_assigned_opinion_workload with date parameters
October 1, 2020, through March 24, 2023; the results were filtered to show
only Judge Newman’s authorships “Newman” and excluded non-merits
cases including miscellaneous cases, cases then-still pending (disp_date =
null), and Rule 36 dispositions (aopntype = 7). Cases with aopntype = 4 or
5 are designated as per curiam. The information from DbVisualizer was
copied into Excel to be in a readable format (Exhibit A). The information
from DbVisualizer for all curiam opinions with authoring judges redacted
was copied into Excel to be in a readable format (Exhibit B).

From May 1, 2022, through April 30, 2023, Judge Newman participated in
65 cases. This information was retrieved from the Case Participations
report from SSRS (Exhibit E). The underlying cases supporting this
calculation were retrieved from DbVisualizer using function
cafc_rpt_judges_case_participations with date parameters May 1, 2022
through April 30, 2023; the results were filtered to show only Judge
Newman’s case participations “PN” and for argued cases only. The
information from DbVisualizer was copied into Excel to be in a readable

format (Exhibit D).
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22.  From May 1, 2022, through April 30, 2023, the average participation for
the other active judges who sat for that same period was 129.1 cases

(Exhibit A).! Judge Newman's participation was 3.2 deviations from the

remaining active judge participation mean.

Case Assignment Information

Judge Newman last served on a motions panel in January 2021.

23.
I declare and affirm under penalty of perjury that the foregoing is true and

correct to the best of my knowledge.

DATED this 3lst_day of /‘747/ 2017

’

2023
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! Because Judge Stark joined the court during this period, his participation numbers are excluded

from the active judge data.
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Exhibits A, B, C, D, E, and F

have been redacted in their entirety for confidentiality purposes.



United States Court of Appeals for the Federal Circuit

In re Complaint No. FC-23-90015

* % X

DECLARATION [Affidavit 13]

o _ declare from my personal knowledge that the following

is true,

1. From the period of December 26, 2016, through the date of this declaration, I
have served as the appointed chief deputy clerk for the U.S. Court of Appeals
for the Federal Circuit.

2. As the senior deputy clerk, the circuit clerk has designated me as his primary
custodian of the court’s records and papers pursuant to Federal Rule of
Appellate Procedure 45(d), which includes the data and information stored
within the court’s electronic filing system (CM/ECF).

3. Data from the CM/ECF can be retrieved in several ways for purposes of
performing data analysis, including through formatted reports and through
raw data extractions.

4. The Clerk’s Office uses Microsoft SQL Server Reporting Services (SSRS) to
prepare regular internal reports, including monthly reports for Federal
Circuit judges including information about the status of their cases and
overall internal statistical information.

5. The Clerk’s Office also uses DbVisualizer to retrieve the raw data from

CM/ECF that supports the formatted data on the SSRS reports.
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6. On March 24, 2023, the Chief Judge provided me with an excerpt of the
complaint in this case which contained certain statistical information
concerning judge participation and assignments. I was asked to review the
court’s records as to the statistical information in the complaint and to
provide an independent review to the special committee.

7. Because I do not have access to the underlying raw data in CM/ECF,-

B Quality Management Supervisor and CM/ECF Administrator,
assisted me in compiling and reviewing the reports and data. For any data
retrieval I could not accomplish on my own, I personally observed-
perform the data retrieval and confirmed the search parameters with him at

the time.

Judge Newman’s Case Participation from June 1, 2022, through March

24, 2023

8. From June 1, 2022, through March 24, 2023, Judge Newman participated in
60 merits cases. This information was retrieved from the Case Participations
report from SSRS (Exhibit A). The underlying cases supporting this
calculation were retrieved from DbVisualizer using function
cafc_rpt_judges_case_participations with date parameters June 1, 2022
through March 24, 20283; the results were filtered to show only Judge
Newman'’s case participations “PN” and for argued cases only. The

information from DbVisualizer was copied into Excel to be in a readable

format (Exhibit B).
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9. From June 1, 2022, through March 24, 2023, the remaining active judges
participated in an average of 103 cases, with a standard deviation of 13.72.
(Exhibit A). Judge Newman's participation in 60 cases was 3.14 standard

deviations from the remaining active judge participation mean.!

Judge Newman’s Opinion Authorship from October 1, 2020, through

September 30, 2021

10.From October 1, 2020, through September 30, 2021, Judge Newman authored
9 majority opinions. The next closest judge authored 33 majority opinions.
This information was retrieved from the Judges’ Assigned Opinion Workload
report from SSRS (Exhibit C). The underlying cases supporting this
calculation were retrieved from DbVisualizer using function
cafc_rpt_judges_assigned_opinion_workload with date parameters October 1,
2020, through September 30, 2021; the results were filtered to show only
Judge Newman’s authorships “Newman” and excluded non-merits cases
including miscellaneous cases, cases then-still pending (disp_date = null),
and Rule 36 dispositions (aopntype = 7).

11.The information from DbVisualizer was copied into Excel to be in a readable
format and with duplicate cases removed.2 From this data, I calculated the

time between the authorship assignment of the case and the opinion issuance

! The deviations from the mean calculation is the Z score value, or (Judge Newman's result-
Remaining Judge Mean)/Standard Deviation.

2 Duplicate cases will appear on this data extract whenever multiple opinions are issued in a case,
such as if the panel issues a second opinion as part of a petition for rehearing.
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data using the Days(X,Y) formula and the averaged the results. During this
period, Judge Newman’s average time from authorship assignment to opinion
issuance was 249.11 days (Exhibit D).

12.From October 1, 2020, through September 30, 2021, the remaining judges
who were in active service during this entire period authored an average of
42 majority opinions. This information was retrieved and calculated from the
Judges’ Assigned Opinion Workload report from SSRS (Exhibit C). The
underlying cases supporting this calculation were retrieved from
DbVisualizer using function cafe_rpt_judges assigned_opinion_workload with
date parameters October 1, 2020, through September 30, 2021: the results
were filtered to show only active judge authorships? and excluded non-merits
cases including miscellaneous cases, cases then-still pending (disp_date =
null), and Rule 36 dispositions (aopntype = 7).

13.The information from DbVisualizer was copied into Excel to be in a readable
format and with duplicate cases removed. From this data, I calculated the
time between the authorship assignment of the case and the opinion issuance

data using the Days(X,Y) formula and the averaged the results.4 During this

3 Excluding Judge Newman, only the follewing judges were in active status and were assigned to
merits panels during this entire period: Chief Judge Moore, Judge Lourie, Judge Dyk, Judge Prost,

Judge Reyna, Judge Taranto, Judge Chen, Judge Hughes, and Judge Stoll.

4 Days where the case was stayed between authorship and opinion issuance were excluded from the

calculation.
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period, the remaining active judge average time from authorship assignment
to opinion 1ssuance was 60.61 days, with a standard deviation of 74.22
(Exhibit E). Judge Newman'’s average time from authorship assignment to
opinion issuance of 249.11 days was 2.54 standard deviations from the

remaining active judge participation mean.

Judge Newman’s Opinion Authorship from October 1, 2021, through

March 24, 2023

14.From October 1, 2021, through March 24, 2023, Judge Newman authored 10
majority opinions. This information was retrieved from the Judges’ Assigned
Opinion Workload report from SSRS (Exhibit F). The underlying cases
supporting this calculation were retrieved from DbVisualizer using function
cafc_rpt_judges_assigned_opinion_workload with date parameters October 1,
2021, through March 24, 2023; the results were filtered to show only Judge
Newman’s authorships “Newman” and excluded non-merits cases including
miscellaneous cases, cases then-still pending (disp_date = null), and Rule 36
dispositions (aopntype = 7).

15.The information from DbVisualizer was copied into Excel to be in a readable
format and with duplicate cases removed. From this data, I calculated the
time between the authorship assignment of the case and the opinion issuance
data using the Days(X,Y) formula and the averaged the results. During this
period, Judge Newman'’s average time from authorship assignment to opinion

issuance was 198.75 days (Exhibit G).
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16.From October 1, 2021, through March 24, 2023, the remaining judges who
were in active service during this entire period authored an average of 58.33
majority opinions. This information was retrieved and calculated from the
Judges’ Assigned Opinion Workload report from SSRS (Exhibit F). The
underlying cases supporting this calculation were retrieved from
DbVisualizer using function cafe_rpt _judges_assigned_opinion_workload with
date parameters October 1, 2021, through March 24, 2023: the results were
filtered to show only active judge authorships’ and excluded non-merits cases
including miscellaneous cases, cases then-still pending (disp_date = null),
and Rule 36 dispositions (aopntype = 7).

17.The information from DbVisualizer was copied into Excel to be in a readable
format and with duplicate cases removed. From this data, I calculated the
time between the authorship assignment of the case and the opinion issuance
data using the Days(X,Y) formula and the averaged the results.6 During this
period, the remaining active judge average time from authorship assignment

to opinion issuance was 53.17 days (Exhibit H), with a standard deviation of

% Excluding Judge Newman, only the following judges were in active status and were assigned to
merits panels during entire period: Chief J udge Moore, Judge Lourie, Judge Dyk, J udge Prost, Judge
Reyna, Judge Taranto, Judge Chen, Judge Hughes, and Judge Stoll. Although Judge Cunningham

was serving as of September 1, 2021, she was not assigned to a panel until November 2022.

6 Days where the case was stayed between authorship and opinion issuance were excluded from the

calculation.
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53.18. Judge Newman’s average time from authorship assignment to opinion
issuance of 198.75 days was 2.46 standard deviations from the remaining

active judge participation mean.
Judge Newman Cases Under Submission

18.1 reviewed the circulated September 2022 Cases Under Submission — Aged
report, which reports the number of dates a case has been waiting for opinion
following assignment. At the time, Judge Newman had only three opinion

authorships pending, all over which were pending for more than 200 days

(Exhibit I).7

Reassignment of Opinion Authorship from Judge Newman

19.In reviewing the recent history of reassignment of opinion authorship from
Judge Newman, I personally retrieved and reviewed the docket sheets from
CM/ECF. These docket sheets contain the non-public internal Clerk’s Office
entry information, including opinion authorship assignments and changes.

20.Judge Newman assigned herself _ an unrepresented
submitted case, on November. 2020. The case was reassigned to Judge

- July. 2022, after it had been pending an opinion for 624 days.

7 To avoid disclosing potential per curiam opinion authorships, I redacted the names of all authoring
judges except for Judge Newman’s authorship cases. Additionally, the remaining reports included in

the original packet are omitted.
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After reassignment to J udge-the opinion issued on August. 2022

(Exhibit J).

21.Judge Newman assigned herself

, an argued
case, on May. 2020. The case was reassigned to Judge- on May-
2021, after it had been pending an opinion for 380 days. After reassignment
to Judge i} the opinion issued on September. 2021 (Exhibit K).

22.Judge Newman assigned herself , an unrepresented

submitted case, on February-2022. The case was reassigned to Judge
o February- 2023, after it had been pending an opinion for 374 days.
After reassignment to Judge -, the opinion was issued on February-
2023 (Exhibit L).

23.Judge Newman assigned herself]

, an unrepresented
submitted case, on May- 2020. The case was reassigned to J udge-
on March-2021, after it had been pending an opinion for 302 days. After

reassignment to J udge- the opinion issued on March. 2021

(Exhibit M).

24.Judge Newman assigned herself , an
argued case, on J anuary- 2022. The case was reassigned to Judge

_on October ] 2022, after it had been pending an opinion for 269
days. After reassignment to Judge_, the opinion issued on

December- 2022 (Exhibit N).
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25.Judge Newman assigned herself- an unrepresented submitted

case, on September. 2022. The case was reassigned to Judge- on
January 2023, after it had been pending an opinion for 126 days. After

reassignment to Judge [l the opinion issued on March. 2023 (Exhibit

0).

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury under the laws of

the United States of American that the foregoing is trust and correct.

Executed on April 6, 2023, in Washington, D.C.

Chiet Deputy Cler
U.S. Court of Appeals for the Federal Circuit
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Exhibits A, B, C, D, E, F, G, H, I, J, K, L, M, N, and O

have been redacted in their entirety for confidentiality purposes.



United States Court of Appeals for the Federal Circuit

In re Complaint No. FC-23-90015

* % %

AFFIDAVIT [Affidavit 14]

L I do hereby swear under oath that the following is true to

the best of my knowledge.

1. From the period of May 31, 2023, through the date of this declaration, I have
served as the acting clerk of court for the U.S. Court of Appeals for the
Federal Circuit.

2. The Federal Circuit sits in session regularly each month of the year for one
week at a time, also known as “court week.” The panel and case assignments
for each court week are determined two months before the given court week.
For example, the court week in August is set two months earlier in June.
There is a predefined cycle to the planning for each court, which has been in
existence at the Federal Circuit for some time.

3. The first stage of the process is judge availability. For any given court
sitting, the judges first advise of their availability by the conclusion of each
month’s weekly court session week. This availability is for the court session
to be held two months later. For example, judges advise of their availability
to the Chief Judge’s chambers no later than Friday of June court week for a

sitting in August.
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. The Chief Judge’s Judicial Assistant enters this information into the court’s
panel calendaring system.

. The week following court week, the calendaring clerk in the Clerk’s Office
runs a function in the court’s panel calendaring system, which randomly
assigns judges to panels based on their pre-entered availability. The panels
are sent back to the Chief Judge’s chambers for review before finalization.

. Once the panels are finalized, the calendaring clerk imports available cases
into the court’s panel calendar system from the court’s electronic case
management system. The cases are then randomly assigned to the panels
previously entered into the system. The assignment of cases to panels, i.e.,
“calendaring,” is completed by the 15th of the month. Judges sitting on
panels for that session are provided with reports of their assigned cases so
they can perform conflict screening.

. Judges review their panel assignments for any conflicts. If conflicts are
identified, the calendaring clerk will substitute that case with another
random case from the list of cases ready for calendaring.

. The preliminary calendars are distributed by the 21st of the month. At this
stage, electronic and paper briefs are distributed and delivered to chambers
and the judges and their staff may begin preparing the cases. Public notices
are issued to counsel in the calendared cases and the calendar of scheduled

cases is released to the public.

Page 2 of 4



9. The term “preliminary calendar” is misleading in that is suggests the
calendar may undergo additional substantive changes after this date. This is
not accurate. Because only six weeks typically exist between the preliminary
calendar and court week, adjustments during this period are severely limited
to the following situations so as to minimize issues that might disrupt the
schedule: (a) substituting a judge on a single case due to a later-identified
conflict (e.g., plus panel); (b) rescheduling a case due in response to a motion;
or (c) removal of a case from the argument calendar either by motion or sua
sponte decision of the panel. The specific cases and the panel compositions do
not otherwise change after issuance on the 21st.

10. Adjusting the panels after the preliminary calendar is released creates
considerable disruption to the court. First, the judge added after the
preliminary calendar date has less time to prepare for the argument than the
other members of the panel do before the calendared date. Second, the judge
who was removed from the case is not reassigned to another case and will
likely have already invested time in preparing for argument on that case.
Third, the court is diligent in maintaining an equal and randomized
assignment of cases to the court’s active judges. Changes to the calendar
beyond the occasional conflict-substitution in a single case impacts the
overall assignment distribution. Finally, any adjustment that would change

when the case is scheduled adversely impacts counsel since they too have a
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limited window in which to prepare for argument and, in many cases, make

travel arrangements to attend argument in Washington, D.C.

DATED this 24t day of IVNE, N2

2023

Sworn to and subscribed before me this 2 6*\(\ day of 'SV\“Q

%qu\ 2. Q\&bﬂ\v@\‘?%ﬁﬁﬁ

Notary Public
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Exhibit 1



From: Chief Judge Kimberly A. Moore

To:

Cc:

Subject: FW:

Date: Wednesday, April 19, 2023 3:48:00 PM

Effective immediately, 1s no longer an employee of the Newman
chambers. He will no longer answer Judge Newman chambers phone lines or
have access the chambers Y drive or receive emails to . i remains
available to assist with matters of transition and has prepared a transition memo
which will be sent to chambers by . There should be no direct
communication from any member of the Newman chambers including the judge to
. All communication with from any member of the Newman chambers

whether by email, phone, teams or otherwise should be directed exclusively to
‘ who will them relay the information to

Kimberly Moore

The Honorable Kimberly A. Moore
Chief Judge
U.S. Court of Appeals for the Federal Circuit
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From: Judge Pauline Newman

Sent: Wednesday, April 19, 2023 4:29 PM
To: Chief Judge Kimberly A. Moore

Cc
Subject:

| agree that this is appropriate. Please prodess- departure expeditiously.

Sent from my iPhone

On Apr 19, 2023, at 3:49 PM, Chief Judge Kimberly A. Moore_ wrote:

Effective immediately, has resigned from the Newman

chambers. has asked that no person in the Newman chambers including the

Judge should communicate with him in any manner. I instruct the chambers that
request for no contact must be followed. has removed his personal

items from the Newman chambers. IT has been instructed to remove- access

to the chambers Y drive and from the [Jdistribution list.

Kimberly Moore

The Honorable Kimberly A. Moore
Chief Judge
U.S. Court of Appeals for the Federal Circuit
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From: Judge Pauline Newman

Sent: Thursday, April 27, 2023 5:25 PM
To: Chief Judge Kimberly A. Moore
Subject: Re: Support services

Judge Moore,
| never released my paralegal from my chambers staff. His movement to your staff, without consultation
with me, violates his confidentiality and other obligations to me.
Nor have | released my law clerk . | observe that he is now listed as “law clerk— chambers of

” This was not cleared with me, and | was never notified of this move, again in violation of the confidentiality of
my chambers, and in violation of my right to law clerk services.
Judge Newman

Sent from my iPhone

On Apr 27, 2023, at 9:43 AM, Chief Judge Kimberly A. Moore_ wrote:

Judge Newman,

Your paralegal ceased to be a member of your chambers staff on April 19, 2023 and the circumstances
surrounding this are, as you know, a matter of on-going proceedings.

You requested to bring in a temporary assistant (you indicated that your prior assistant- was
willing). This was approved days ago and our HR- has repeatedly tried to process her return but
you have refused to allow her to proceed. If there is delay in processing your cases due to not having
an assistant (despite having three law clerks) that could have been cured by your permitting HR to
proceed to bring back your prior assistant-which was repeatedly offered to you.

Given that you refuse to bring in exactly the temporary assistant services you requested unless the court
posts an advertisement for a permanent position, and are using your lack of assistant support as an
excuse for further delays in processing cases please accept the court’s repeated offer to bringin a

temporary assistant and our HR team will also begin the process of posting for a replacement.

Kimberly Moore

Get Outlook for iOS



Exhibit 4



From: Chief Judge Kimberly A. Moore
To: Judge Pauline Newman
Subject: RE: Judicial assistant and law clerk positions
Date: Tuesday, May 9, 2023 8:40:17 PM
Attachments: image001.png

image002.png

Judge Newman:

There has been nothing uncertain or ambiguous in the communications with you concerning hiring a permanent replacement
for your JA/paralegal. On April 27, 2023, emails both from me and from_ made clear that | had authorized hiring
a permanent replacement. The only reason that process has not moved forward is that you have failed to approve any of the
versions of the vacancy announcement that- has transmitted for your review.

Specifically, in an email at 9:43 am on April 27, I asked you to accept the court’s repeated offer to bring in a temporary
assistant and also explained that HR would begin the process of posting for a permanent replacement. Posting for a
replacement necessarily indicates that hiring has been authorized, it makes no sense to suggest that the court has authorized
you to publicly advertise that you are hiring for a vacant position if there is not, in fact, authority to hire for that position.
Less than an hour after my email, at 10:25 am,- sent you an email with a draft of the vacancy announcement. Her email
made it clear that the full hiring process had been authorized as she anticipated later steps in the process and asked you how
you would like to receive the packages for qualified applicants.

On Sunday April 30, 2023, at 6:35 pm you responded to-. You did not raise any concern that there was some uncertainty
as to whether hiring a permanent replacement had actually been authorized. Instead, you asked for a copy of the vacancy
announcement that had been used to recruit a paralegal for your chambers in 2021. In several further email exchanges with
-, you went back and forth over the draft vacancy announcement until- informed you by email of May 2, 2023 at 2:05
pm that a link you had sent her (showing a vacancy announcement at the D.C. Court of Appeals) was not working.

included an updated draft of the vacancy announcement and asked you to approve it for posting. You failed to respond to that
request and- was unable to move forward. - has repeatedly sought approval from you to move forward with the
temporary service your requested and the permanent service you requested. Any failure to acquire these services for you is
due to your failure to authorize- to move forward.

If you wish to hire a permanent JA/paralegal, please review and approve the vacancy posting that- has sent to you.
Kimberly Moore

Kimberly A. Moore
Chief Judge
U.S. Court of Appeals for the Federal Circuit

From: Judge Pauline Newman |||

Sent: Tuesday, May 9, 2023 3:48 PM

ro: Y ' 3z il . oore [
Cc: Judge Pauline Newman |||

Subject: RE: Judicial assistant and law clerk positions

Yes indeed; this was the reason for my uncertainty. Authorizing “beginning the process of posting” is not the
same as authorizing hiring the replacement. I ask Judge Moore to confirm that she authorizes hiring the
replacement, not just beginning the process of posting.

Similarly, I ask Judge Moore to confirm that there are no obstacles to my proceeding with hiring a fourth law
clerk.
PN

rror:

Sent: Tuesday, May 9, 2023 2:38 PM

Touucge Pauine Newnra I
Cc: Chief Judge Kimberly A. Moore |||

Subject: RE: HR question



Hi Judge Newman,

The Chief gave approval to recruit for the permanent refill of your JA/paralegal position on April 27t Please see the

email attached from the Chief at 9:43AM on that date where she states that “HR will begin the process of posting for a

replacement. “ Shortly after the Chief’s email, I followed-up with an email sent directly to you on the same date at
10:23 AM (also attached) letting you know that in light of the Chief’s approval I was sending along a draft vacancy
announcement for your review/approval and that once the announcement was finalized [ would post it publicly.

After the two emails attached and referenced above, you and I exchanged several emails regarding the announcement

(highlighted below). The last email in this exchange is an email [ sent to you on May 2" in which I attached a draft
announcement for a JA rather than a paralegal and asked that you review and approve so that I could move forward
and post it.

I 110 Resources

U.S. Court of Appeals for the Federal Circuit

From: Judge Pauline Newman |||

Sent: Tuesday, May 9, 2023 1:42 PM

o
Cc: Chief Judge Kimberly A. Moore ||| |

Subject: Re: HR question

Thank you,-. | have been awaiting word that Judge Moore has approved the hiring of a permanent JA on posting of that

opening. If | missed receipt of notice of such approval, please resend.

PN

Sent from my iPhone

on May 9,2023, ot 110 P, N o'~

Chief Judge Moore,

I have been in communication with Judge Newman regarding both the temporary rehire of || ] and
the recruitment for a permanent fill of the JA/paralegal position in her chambers for several weeks. [ am
currently at a standstill with both- rehire and the recruitment, as I am awaiting responses/approvals
from Judge Newman.

Specifically, I am waiting for Judge Newman to confirm specific details of- return and provide
approval for me to begin the process of seeking a salary offset waiver from the AO. My last email to Judge
Newman regarding- was on May 3™ and I have not yet received a response from her. - called me
yesterday with HR questions specific to returning to the court as a rehired annuitant and I am expecting a

follow-up email from her. I am also waiting for Judge Newman to approve the draft JA vacancy

announcement for her chambers position. My last email to her regarding this matter was on May 2Mand 1
have not yet received a response from her.

Below is timeline of my communication with Judge Newman regarding both matters. Communications in blue
primarily relate to- rehire and items in red primarily relate to the recruitment for a permanent fill.

Monday, April 24,2023
1. 2:20 PM: Telephone call with Judge Newman to discuss the temporary rehire of_, which you



approved for a period of up to 90 days, with the possibility of an extension. Ialso notified her of yvour
approval to seek a waiver of the salary offset that rehired annuitants are subject to, so that| could
potentially receive her OPM annuity as well as a full salary for time worked for the court. Judge Newman
denied my request to reach out toh to begin the rehire process and stated that I was not to contact
until the recruitment process begins for a permanent replacement for her JA/paralegal vacancy.

2. 4:09 PM: I sent a follow-up e-mail to Judge Newman shortly after our call to restate the approval to
temporarily rehire and to again offer to reach out to_.

3. 4:53 PM: Judge Newman responded by email indicating that she requires a permanent as well as
temporary solution to her judicial needs. No response to my inquiry about contact

Tuesday, April 25,2023
1. 2:49 PM: I responded to Judge Newman’s last email and again asked if I could begin the process of
bringing back| to assist her in chambers.

2. 3:53 PM: Judge Newman responded by asking me to assure her that the permanent JA recruitment will be
listed promptly.

Wednesday, April 26, 2023
1. 3:24 PM: I responded to Judge Newman and explained that I was not in the position to guarantee the
posting of the permanent position due to the judicial council vote prohibiting her from hiring any
permanent staff and again asked for permission to move forward withi

2. 3:55 PM: Judge Newman responded stating that the court has an obligation to provide her “statutory
judicial services” and that she understands my email to mean that the judicial council continues to refuse
to allow her JA position to be filled.

Thursday, April 27, 2023
1. 10:25 AM: As a follow-up to the email that you sent to Judge Newman at 9:43 AM, which authorized the
recruitment for a permanent replacement for#, I sent an email to Judge Newman containing a
draft vacancy announcement for a chambers paralegal. T'indicated thatIwould get the announcement
posted as soon as she approved it. Ialso asked if I could reach out to- to begin the process of her
temporary rehire.

Sunday, April 30, 2023
2. 6:35 PM: Judge Newman responded to my email asking for a copy of the vacancy announcement that was
used for the recruitment for her chambers paralegal in 2021. Judge Newman also stated that she did not
want- to return as a re-employed annuitant but rather as a contractor.

Monday, May 1, 2023
1. 3:25 PM: I sent Judge Newman a copy of the 2021 paralegal vacancy announcement, as requested. My
email also explained the AO procurement regulations related to contract employees and provided links to
the regulations. I explained that the only way for- to return as a contractor would be through a
temporary staffing agency contracted by the court.

2. 7:35 PM: Judge Newman emailed with a question about contracting agencies. She also expressed concern
regarding facing a salary offset as a reemployed annuitant and provided comments regarding the
delay in recruiting for her permanent position and the oral argument paneling for July.

Tuesday, May 2, 2023

3. 9:58 AM: I responded to Judge Newman reminding her that on April 24™ | notified her that you agreed
to seek approval from the Director of the AO to waive the salary offset for . I clearly explained
again that the waiver would allowH to receive her full pension AND salary for hours worked at the
court. I stated that I was “happy and ready to assist with the waiver request process.”

4 10:32 AM: Judge Newman emailed “To be clear: Are you saying she would receive no additional pay for

working at the court?”
(_ would receive her full annuity (pension

5. 10:40 AM: I wrote to Judge Newman explaining again that
payment), as well as pay for hours worked. I asked the I‘u ie to provide the following information so that

I could complete the waiver request form: 1) whether would be full-time or part-time; 2
; and 3) the effective date o return.

approximately how many hours per week will wor
6. 11:04 AM: Judge Newman wrote to ask i would be iaid for her work at the court and what would

happen to her pension. She indicated that she wants to work “as the need arises” and that|
is to be paid for days worked. She also requested to see the waiver form.

. 11:18 AM: I responded to Judge Newman with pay rate details, restated that there would be no effect on

her pension, and indicated that| could work on an intermittent basis. I explained the process for
reportingm hours to HR. T also provided a draft of the waiver form, detailed the additional
information that I needed Judge Newman to provide, and provided next steps.

8. 1:27 PM: Judge Newman sent an email requesting that I use a linked vacancy announcement for a JA from
the DC Court of Appeals for her recruitment. The link did not work and the announcement was no longer
on the DC Court of Appeals site.

9. 2:05 PM: I emailed Judge Newman to let her know that the link was broken. I asked her to confirm that
she would like to hire a JA rather than a chambers paralegal. I provided a draft of an updated vacancy
announcement with the appropriate duties and requirements for a JA and asked her to review for
posting.

~




10. 9:35 PM: Judge Newman responded inquiring again whetherF pension annuity would be affected
and whether she would be separately paid for time worked at the court. Judge Newman asked about how
would be paid for hours worked at the court, whether would be eligible for travel
reimbursement, and if there was any additional information the judge needed to know.

Wednesday, May 3, 2023
1. 9:13 AM: I responded to Judge Newman with assurance that, if approved by the AO,_ annuity
payments will continue uninterrupted and that in addition to her annuity she will also receive a separate
payment for her earnings for whatever hours she works for the judge. I further explained the method
and timing of payments and notified Judge Newman that is not eligible for travel reimbursement.
Monday, May 8, 2023
2. 4:22 PM: I spoke with- by phone, returning a voice mail that she left for me at 3:30 PM. - had
a number of questions regarding the effect on her pay and benefits of returning as a rehired annuitant. I
provided answers to the questions | was able to and promised to follow-up with answers to those
questions that required more research. - stated that she would prefer to have all of the answers in
writing and said that she would send me an email with all of her questions.

Please let me know if you have any questions.

Thanks,

I I v Fesources

U.S. Court of Appeals for the Federal Circuit

From: Chief Judge Kimberly A. Moore_

Sent: Tuesday, May 9, 2023 10:21 AM

ro: I

Subject: HR question

Can you please check in with Judge Newman because weeks ago her requests for judicial assistance
were approved? Why hasn’t this moved forward? As I understand it:

April 19: _ resigned from Judge Newman’s chambers on April 19, 2023 and asked that
there be no further communication between him and Judge Newman. He was assigned to our
Clerk’s Office where he now works.

Judge Newman requested that she be permitted to bring back her former judicial assistant, -
who her chambers claimed was ready and willing to come back. As I understand it, you contacted
the AO to determine how to bring back- (a retired annuitant) in a manner which would not
diminish her retirement annuity. I agreed to petition the AO to waive the salary set-off that

would face as a reemployed annuitant. This way- would receive her full retirement annuity
and get paid for any hours she worked at the court.

April 24: T understand you to have communicated the approval to bring- back to Judge
Newman on April 24 including the fact that- will be brought back in a manner which allows
her to keep both her full retirement annuity and get paid.

April 27 (9:43 am): I sent Judge Newman an email (copying you) which approved her request to
advertise to hire a permanent paralegal/assistant.

Given that her request for temporary assistance was approved 16 days ago (Just 5 days after her
assistant resigned) and that her request to advertise for a permanent replacement was approved 13
days ago, I am confused about her below claims that either I or the court continue to deprive her of
what she refers to as secretarial services.



Can you update me on this process and reach out again to Judge Newman?
With gratitude.
Kimberly Moore

The Honorable Kimberly A. Moore
Chief Judge
U.S. Court of Appeals for the Federal Circuit

trore I

Sent: Monday, May 8, 2023 5:21 PM
To: Chief Judge Kimberly A. Moore
Subject: Fwd: Governance and Education Travel Report (fka Non-Case Related Travel Report) Report Due May 15

Chief,

See PN’s response below.

From: udge paviine Newrran I

Sent: Monday, May 8, 2023 5:11 PM
ce: Judge Pauine Newman [

Subject: Re: Governance and Education Travel Report (fka Non-Case Related Travel Report) Report Due May 15

-, | do not choose to do secretarial work, whether or not any senior judges are obliged to do so. My JA
routinely keeps these records and fills out these forms for my review. It appears that the court chooses to continue
to deprive me of routine services.

PN

Sent from my iPhone

Judge Newman,

Almost all the senior judges enter this information in Infoweb themselves and many of them
do not have secretarial support. This is a mandatory report required by all judges: only you
have your information about your travel. You will need your credentials for Infoweb, and
here are the instructions on how to enter the data. It is a very user-friendly system. Perhaps
one of your law clerks could assist you. If your staff has any questions. I'd be happy to
answer them.

Best.

Chambers of Chief Judge Kimberly A. Moore
U.S. Court of Appeals for the Federal Circuit
717 Madison Place NW

Washiniton. DC 20439



From: Judge Pauline Newman |||

Sent: Monday, May 8, 2023 3:40 PM

To: I

Subject: Re: Governance and Education Travel Report (fka Non-Case Related Travel Report) Report Due
May 15

Il sice | don't at present have a JA, by action of the Chief Judge, please advise how the court
proposes to assist in handling these reporting requirements.
PN

Sent from my iPhone

on May8, 2023, a1 309 P, I '

Good afternoon,

This email is a friendly reminder that the Governance and Education Travel Report
(fka Non-Case Related Travel Report) is due May 15. This report must be
completed even if your judge didn’t do any relevant traveling in 2022, which is
known as a negative report.

I've reviewed the entries and noticed that some hadn’t clicked the Certify Travel
button. So please be sure to do so by May 15.

Also, if your judge attended our Judicial Conference, it is a reportable item,
according to The Guide to Judiciary Policy. Please see the rule below and refer to
your judge. Please let me know if you need me to decertify you to make any
changes.



I will be on travel next week with the court. So if you need me. please email or text
me at . and I will get back to you as soon as possible.

Thanks.

Chambers of Chief Judge Kimberly A. Moore
U.S. Court of Appeals for the Federal Circuit
717 Madison Place NW

\Vashiniton. DC 20439
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From:

Sent: Thursday, April 27, 2023 8:23

To: Judge Pauline Newman

Cc: Greg.Dolin@ncla.legal; mark.chenoweth@ncla.legal
Subject: RE: CONFIDENTIAL: Follow-up

Judge Newman,

Respectfully, I have not withheld any information from your counsel and stand by what I stated
in the below email. As I previously explained to you by email on April 24, 2023, your concerns
about staffing for your chambers need to be addressed to the Judicial Council and not me. I was
not involved in the decision concerning the removal of staff from your chambers or the question
of whether to fill the vacancy. Your request for expansion of services by the Clerk’s Office—
namely direct secretarial support and assistance with editing and preparing opinions—is outside
of the scope of our authority or services we provide to any other judge of this court. Accordingly,
I promptly referred your request to Chief Judge Moore, who responded to you the same

day. Absent a contrary direction from either the Chief Judge or the Judicial Council, I cannot
proceed and so again, I request that you direct your concerns to them.

The Clerk’s Office remains available to provide the same services to you that we provide to any
other chambers, which we have done so since the beginning of this matter. Specifically, we have
continued to provide you with IT support and assistance; full access to existing communication
and network systems; and the processing of judicial directions from you and your chambers,
including promptly issuing an opinion on your behalf earlier this week. Once you alerted me to
the issue of a removed desktop from your chambers, I attempted to clarify for you what
happened; explained that the movement of the desktop from your chambers was standard policy
when a staff member changes desks; explained that even with the movement of the desktop
there was no chambers information on the device as all of your chambers records were saved to
and available on your private chambers network drive; and directed the prompt restoration of a
desktop to your chambers, which has since happened. I explained this all to you over several
email exchanges ending on April 25, 2023.

You have my consent to share our several email exchanges with your counsel.

Reiards,
!!le' !epu!y ! erk, Clerk’s Office

U.S. Court of Appeals for the Federal Circuit

I | . c.scours Gov
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From: Judge Pauline Newman
Sent: Wednesday, April 26, 2023 17:40
To:
Cc: Greg.Dolin@ncla.legal; mark.chenoweth@ncla.legal
Subject: Re: CONFIDENTIAL: Follow-up

-, you have withheld from my counsel the information that you refused to permit filling the paralegal/secretarial
position in my chambers, unlike all the other judges. My judicial activity is highly prejudiced.

Judge Newman

Sent from my iPhone

Mr. Dolin,
Thank you for speaking with me by phone moments ago.

Appearance and Admission. Since my earlier message to Judge Newman, the
Judicial Council has waived the need for formal entry of appearance. Because you
clarified that you are now lead counsel on this matter and a member of the Federal
Circuit bar, this is moot anyway. We do not require any separate filing on this
point.

Service and Filing. In order to expedite the receipt by you and the Judicial
Council of all matters and avoid the need for paper delivery and service, we agreed
to the following process.

1. If needed, any future filings with the judicial council on this matter can be
emailed to me at this address. Please send anything in PDF format
encrypted using the same password we agreed to by telephone.

2. I will serve any orders and items from the judicial council or the special
committee to you, Mr. Chenoweth, and Judge Newman by email in the same
format, again using the same password.

Copy of Current Orders. I will transmit by email to you today all orders already
entered in this matter. The files will be encrypted with the same password.

Access to Court Resources. While on the phone, you asked for clarification on
Judge Newman’s ability to access her chambers materials and issue opinions. I

2



clarified that Judge Newman has continued and continues to have full access to her
chambers materials and the ability to transmit opinions to the Clerk’s Office for
issuance. I noted that I separately clarified this issue for Judge Newman by email
earlier today. The Clerk’s Office remains available to provide the same technical
assistance and support for Judge Newman that we currently provide to all of the
other judges of the court.

Please let me know if I can clarify anything else. My direct dial and mobile number
are below as well if you need to reach me.

Reiards,
!!le' !epuly ! erk, Clerk’s Office

U.S. Court of Appeals for the Federal Circuit

I | . c.scours.Gov
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From: Judge Pauline Newman

Sent: Thursday, July 6, 2023 10:23 AM
To: Chief Judge Kimberly A. Moore
Cc: [

Subject: Return of my chambers computer
Chief Judge Moore,

I once more request the return of my chambers computer, with my stored information . Itis
apparently being withheld at your instruction, for my requests have all been rejected. Please
instruct the immediate return of the computer that was taken from my chambers.

Judge Newman

Sent from my iPhone



From: Chief Judge Kimberly A. Moore

Sent: Thursday, July 6, 2023 11:49 AM

To: Judge Pauline Newman )

Cc: _ [D].I'eCtOI' of IT, Help Desk Manager; Clerk
Subject: RE: Return of my chambers computer of Court]

Judge Newman,

It is my understanding that you have raised repeatedly the concern that when ||| | QN NEIE
resigned from your chambers his computer had your stored information on it. Our Clerk of
Court, I 21d our IT Department, all of whom are copied here, have explained to
you multiple times that when Jjjjijresigned any of your chamber's information that had been
stored locally on his computer was uploaded to your chambers y drive and that his computer's
access to your y drive was immediately disabled by our IT staff. I have been informed that our
Clerk of Court and our IT Department have both examined i computer on multiple
occasions and confirmed that there is none of your stored information on his computer and that
his computer has no access to your y drive. I have further been informed that they have
communicated this to you repeatedly by email. I copy them on this so that they may confirm yet
again, as you have been repeatedly told, that there is no computer with your stored information
being withheld from you.

The Honorable Kimberly A. Moore
Chief Judge
U.S. Court of Appeals for the Federal Circuit



From: B (Clerk of Court]

Sent: Thursday, July 6, 2023 11:58 AM

To: Chief Judge Kimberly A. Moore; Judge Pauline Newman

Cc: B (Director of IT; Help Desk Manager]
Subject: RE: Return of my chambers computer

Chief Judge Moore and Judge Newman,

I can confirm both that based on my personal knowledge this response is accurate and that there
is no computer with Judge Newman’s stored information being withheld.

Sincerely,

I
Circuit Executive and Clerk of Court
U.S. Court of Appeals for the Federal Circuit

I (cirect) (I (mobile) | www.cafc.uscourts gov




From: B (Director of IT]

Sent: Thursday, July 6, 2023 12:11 PM

To: Chief Judge Kimberly A. Moore; Judge Pauline Newman

Cc: B ([ c]lp Desk Manager; Clerk of Court]
Subject: RE: Return of my chambers computer

Good afternoon,

I can confirm | has no access to Judge Newman's shared drive nor has any of Judge
Newman's data stored locally on his PC.

Thanks
B [Director of IT]




From: B (ficlp Desk Manager]

Sent: Thursday, July 6, 2023 12:23 PM

To: Chief Judge Kimberly A. Moore; Judge Pauline Newman

Cc: I (Dircctor of IT; Clerk of Court]
Subject: RE: Return of my chambers computer

Chief Judge Moore and Judge Newman,

I can confirm ||l has no access to Judge Newman's shared drive nor has any of Judge
Newman's data files stored locally on his PC.

Thanks
_ [Help Desk Manager]



From: Judge Pauline Newman

Sent: Thursday, July 6, 2023 4:52 PM

To: B (Iclp Desk Manager] . . )
Cc Chief Judge Kimberly A. Moore; (D;“ ']3;“;1 é’f IT;
Subject: Re: Return of my chambers computer erk of Court]

Who has my chambers computer and its drive containing my files? Whoever has it, please return
it immediately.
Judge Newman

Sent from my iPhone



From: Judge Pauline Newman

Sent: Thursday, July 6, 2023 5:06 PM

To: Chief Judge Kimberly A. Moor .

Ce E— 001 01T Help Desk Manager
Subject: Re: Return of my chambers computer Clerk of Court]

I again request that the computer drive containing my information be immediately returned to
me.

Judge Newman

Sent from my iPhone



From: Chief Judge Kimberly A. Moore

Sent: Thursday, July 6, 2023 6:00 PM

To: Judge Pauline Newman ]

Ce: A |izcctor of IT; Help Desk Manager;
Subject: RE: Return of my chambers computer Clerk of Court]

Judge Newman,

[ again refer this to our IT Department. But given that they have told you many times now that
there is no computer/computer drive containing your information which is being withheld from
you, I am not sure what it is that you expect them to do. They have repeatedly told you that all
your information is on your y drive, not stored locally on some other computer drive outside your
chambers. IT can you please respond to this email from Judge Newman?

The Honorable Kimberly A. Moore
Chief Judge
U.S. Court of Appeals for the Federal Circuit



From: B (Director of IT]

Sent: Thursday, July 6, 2023 7:12 PM

To: Judge Pauline Newman [Help Desk

Cc: Chief Judge Kimberly A. Moore; NG ) anager; Clerk of
Subject: Re: Return of my chambers computer Court]

Judge Newman,

We have checked, double checked and tripled checked and there is no data on any local computer
or drive that belongs to you. All of your data is on the Newman share. There is absolutely
nothing to give you. Again all of your data is on the Newman share.

Thanks
I (Director of IT]

Sent from my iPhone



From: Judge Pauline Newman

Sent: Thursday, July 6, 2023 9:54 PM

To: Chief Judge Kimberly A. Moore .

Cc: I -ector of T, Help Desk Manager;
Subject: Re: Return of my chambers computer Clerk of Court]

Judge Moore,

Correction. My chambers computer was removed and has not been returned, despite my
frequent requests. I require its return.
Judge Newman

Sent from my 1Phone
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From: Chief Judge Kimberly A. Moore

Sent: Friday, July 7, 2023 8:24 AM

To: i

ce E— D10 of IT; Help Desk Manager
Subject: RE: Return of my chambers computer Clerk of Court]

Judge Newman,

I have been informed by IT and our Clerk of Court that the following information has been
communicated to you no less than a dozen times in writing by at least three different individuals:
our Director of IT, [l our Head of IT Help Desk, |l and our Clerk of Court,
B Each of whom is copied on this email. Ishall nonetheless request that they
again explain to you what I understand they have told you repeatedly. [} JJEEE's computer
contains no Newman chambers information; it contains only his Clerk's Office work, his work
calendar, his work email, etc. As the many emails sent to you by our IT personnel and Clerk of
Court state there is no computer with your information which is being withheld from you.
Because no such computer exists, there is nothing that IT could return to you. I ask that our
staff confirm this for you yet again, which I hope will resolve your concerns.

The Honorable Kimberly A. Moore
Chief Judge
U.S. Court of Appeals for the Federal Circuit

11



From: I (Director of IT]

Sent: Friday, July 7, 2023 9:00 AM

To: Judge Pauline Newman [Help Desk

Cc: I Chief Judge Kimberly A. Moore Manager; Clerk of
Subject: RE: Return of my chambers computer Court]

Judge Newman,

I checked again yesterday and no Newman Chambers files reside on s PC. Thereis
nothing to return to you as we have informed you previously that all Newman Chambers files
were moved to the Newman Share when [Jjjjjj moved down to the Clerk's Office. Jjjji's PC has
been scanned on multiple occasions to confirm that no Newman Chambers files reside on his

local PC.

Thanks
I (Director of IT]
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From: Judge Pauline Newman

Sent: Friday, July 7, 2023 10:43 AM

To: B (Director of IT] [Help Desk

Cc: I Chief Judge Kimberly A. Moore Manager; Clerk of
Subject: Re: Return of my chambers computer Court]

I require return of the computer and its contents as were in my chambers. Their removal
without my knowledge and authorization, have never been explained. Nor did you (or anyone)
ask for permission to review the contents and decide what I could keep, as you now tell me was

done.
Please return my chambers computer and its contents, as they were when you took them.

Judge Newman

Sent from my iPhone
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From: Judge Pauline Newman

Sent: Friday, July 7, 2023 12:16 PM

To: Chief Judge Kimberly A. Moore

ce I— D<o of IT; Help Desk Manager;
Subject: Re: Return of my chambers computer Clerk of Court]

Judge Moore,

I have no interest in [Jjjij's computer. I request the return of my computer and its contents. If
it has been destroyed, please advise who authorized the destruction, and why.

Judge Newman

Sent from my iPhone

14



From: B (Clerk of Court]

Sent: Friday, July 7, 2023 12:34 PM

To: Judge Pauline Newman; [} [Director of IT]

Cc: B Chief Judge Kimberly A. Moore [Help Desk Manager]
Subject: RE: Return of my chambers computer

Judge Newman,

Respectfully, I must disagree that this matter has never been explained to you. I personally
have attempted to explain this to you in several email communications. I will again attempt to
do so here. Computers are assigned to individuals and not specific chambers or

individuals. This has been court policy for many years. When chambers staff leave chambers,
their computers are removed, and a new computer is put in it for the new replacing staff
member. This has been the practice for any staff of yours who have left your chambers. Because
this is a court wide policy, IT staff never asks permission and simply follows the standing policy.

Il s transition memorandum to you explained how he handled his files and made sure that
any chambers records were on your network drive not his desktop. On multiple occasions, he has
explained to me that his practice was to never save any chambers records on his desktop and
only saved them on your chambers network drive. As an extra precaution and in response to
your expressed concerns, our IT staff made sure to confirm that none of your records were on his
desktop. At no point did any court staff “decide what [you] could keep” or look at any files as you
allege. As one of the people involved in the process, I can confirm that we merely confirmed that
there were no files remaining on his desktop and that he could no longer access any of your
chambers records after he was no longer working in your chambers.

I will also note that I previously offered to have you or a member of your staff personally inspect
[l s desktop to confirm the above but this offer was declined.

While I understand your frustration with the situation, my staff and I are at a loss since, as

I oted, there are no files that can be returned. Moreover, we have offered repeatedly to
assist you with locating any files you cannot find or access. However, through our many
conversations, we have yet to learn of any file or record of your chambers that is actually missing
or unavailable. If you or a member of your staff identifies such an item, our staff will gladly
work with you to locate it.

Sincerely,

]
Circuit Executive and Clerk of Court
U.S. Court of Appeals for the Federal Circuit

I (cirect) | I (mobile) | www.cafc.uscourts qov
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From: B (Clerk of Court]

Sent: Friday, July 7, 2023 12:35 PM

To: Judge Pauline Newman; Chief Judge Kimberly A. Moore

Cc: B [Director of IT; Help Desk Manager]
Subject: RE: Return of my chambers computer

Judge Newman,

I'm confused. What computer was removed beyond [ N s°

Circuit Executive and Clerk of Court
U.S. Court of Appeals for the Federal Circuit

I (dicect) | I (mobile) | www.calfc uscourts.gov
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From: Judge Pauline Newman

Sent: Friday, July 7, 2023 1:56 PM

To: B (Clerk of Court] .

Cc B Chicf Judge Kimberly A. Moore ][fl))lrliclt/})r of IT; Help
Subject: Re: Return of my chambers computer esk Manager]

My main chambers computer contains opinion drafts, forms, records, correspondence, and decades of stored and
archived material. | cannot believe that all this is routinely destroyed whenever a JA is replaced, and without a word to
the judge that the drafts, records, correspondence, and all other stored material must be destroyed without notice. Are
you stating that this is the court’s policy?

Judge Newman

Sent from my iPhone

17



From: _ [Clerk of Court]

Sent: Friday, July 7, 2023 2:20 PM

To: Judge Pauline Newman . . _

ce R, Chicf Judge Kimberly A Moore 1> -ecter of I Help
Subject: Re: Return of my chambers computer esk Manager]

Judge Newman,
That is not the policy and not at all what | have been saying for weeks.

Every chambers stores those items on their network drives which are accessible to every computer in that
chambers. The items you describe are located on your network drive.

Our policy and practice predates my arrival of at least seven years ago. In just my time at the court, we have never
received such inquiries or complaints from any other chambers, including yours, whenever a law clerk or staff member
turns over. As such, | remain at a loss as to what the actual is with file access in your chambers.

I
Circuit Executive and Clerk of Court
U.S. Court of Appeals for the Federal Circuit
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From: Judge Pauline Newman

Sent Friday, July 7, 2023 2:54 PM
To: Clerk of Court

°_ I (Clerko 01.11 ]. . [Director of IT; Help
Cc: I Chief Judge Kimberly A. Moore Desk M ]
Subject: Re: Retun of my chambers computer csk anager,

When[Jli] 'eft he took the chambers computer and the chambers telephone. After my complaints the telephone was
eventually returned—although it took several days. The computer has never been returned.

If no other chambers has ever complained about removal of their equipment and information, as you say, then no other
chambers has been so improperly treated.

Again, | require return of my computer with its drive and content as removed from my chambers.

Judge Newman

Sent from my iPhone
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From: B (Clerk of Court]

Sent: Friday, July 7, 2023 3:13 PM

To: Judge Pauline Newman . . .

Ce: IR e Judge Kimberly A Moore Lo O I;I;;] Help
Subject: Re: Return of my chambers computer &

Judge Newman,

Respectfully, your characterization is contrary to what | and staff have done and experienced in attempting to resolve
this matter.

Because no content was ever removed from your chambersand the physical computer was moved per existing policy, |

am denying this request as contrary to court policy and consider this matter closed until | am otherwise directed by the
Judicial Council.

Sincerely,

Circuit Executive and Clerk of Court
U.S. Court of Appeals for the Federal Circuit
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From: Judge Pauline Newman

Sent: Friday, July 7, 2023 3:44 PM
To: .

o. M (Clerk of CO‘?“]. . [Director of I'T; Help
Cc: I Chief Judge Kimberly A. Moore Desk M |
Subject: Re: Return of my chambers computer ©s anager

To be clear: your position is that if is “contrary to court policy “ to return the computer and its drive containing my

chambers information?
Judge Newman

Sent from my iPhone

21



From: B (Clerk of Court]

Sent: Friday, July 7, 2023 4:08 PM

To: Judge Pauline Newman . ‘ .

Cc I Chief Judge Kimberly A. Moore g)“liclf/fl of IT;] Help
Subject: Re: Return of my chambers computer esk Alanager

Judge Newman,
| am at a loss for how different a way { can again explain what | have explained to you repeatedly for months.

Your files are on your network drive. You have access to everything. The computer contains none of your information
and we are in possession of nothing of yours that can be returned. Everything was done by court policy. No one on staff
has treated you differently or inconsistent with long standing policy. There is nothing left that either | or my staff can do
to assist you with accomplishing this factual impossibility you seek.

I

]

Circuit Executive and Clerk of Court

U.S. Court of Appeals for the Federal Circuit
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From: Judge Pauline Newman

Sent: Friday, July 7, 2023 422 PM

To: B (Clerk of Court]' . [Director of IT: Help
Cc I Chief Judge Kimberly A. Moore Desk Manager]
Subject: Re: Return of my chambers computer g

| seek the return of the computer and drive containing decades of my work and my information. It was taken from my
chambers and has not been returned. You do not have authority to decide what portion of my stored information
should be available to me.

Sent from my iPhone
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From: B (Clerk of Court]

Sent: Friday, July 7, 2023 4:24 PM

To: Judge Pauline Newman : . .

Cc: I Chief Judge Kimberly A. Moore 1[)2 gﬁcﬁ;r?: I(;I;’] Help
Subject: Re: Return of my chambers computer s

Judge Newman,

I refer you to our prior email exchanges on this topic. You continue to have access to all of your chambers records.

|
Circuit Executive and Clerk of Court
U.S. Court of Appeals for the Federal Circuit
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From: Judge Pauline Newman

Sent: Friday, July 7, 2023 4:29 PM

To: B (Clerk of Court] . . [Director of IT; Help
Cc: I Chicf Judge Kimberly A. Moore Desk Manager]
Subject: Re: Return of my chambers computer g

That is incorrect.

Sent from my iPhone
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From: I (Clerk of Court]

Sent: Friday, July 7, 2023 4:32 PM

To: Judge Pauline Newman [Director of IT; Help
Cc: I Chief Judge Kimberly A. Moore 1 Manager]
Subject: Re: Return of my chambers computer

Please let us know what you cannot locate. Our staff is available and willing to assist you.

]
Circuit Executive and Clerk of Court
U.S. Court of Appeals for the Federal Circuit
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From: Judge Pauline Newman

Sent: Friday, July 7, 2023 4:44 PM

To: I (Clerk of Court] )

Cc: I Chicf udge Kimberly A, Moore [Director of IT; Help
Subject: Re: Return of my chambers computer Desk Manager]
)

Where is the drive of my removed computer? Please return it immediately, with its contents as it was removed.
Judge Newman

Sent from my iPhone
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From: B (Clerk of Court]

Sent: Friday, July 7, 2023 4:50 PM

To: Judge Pauline Newman _

Cc: B Chicf Judge Kimberly A. Moore [Director of IT; Help
Subject: Re: Return of my chambers computer Desk Manager]

Judge Newman,
No drive with any contents was removed from your computer. There is nothing for us to return.

|
Circuit Executive and Clerk of Court
U.S. Court of Appeals for the Federal Circuit
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From: Judge Pauline Newman

Sent: Friday, July 7, 2023 5:13 PM

Lo M (Clork of Cou.rt] . . [Director of IT; Help
Cc: I Chicf Judge Kimberly A. Moore Desk M 1
Subject: Re: Return of my chambers computer s anager

B (Clerk of Court]
As you well know, the entire computer, drive and all, were removed from my chambers.
Your clever dissembling is shameful.

A court is supposed to represent justice, not trickery.

Judge Newman

Sent from my iPhone
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Fror:

Sent: Tuesday, January 31, 2023 11:10 AM

o I

Subject: RE: Judge Availability for April 2023 Court Week

Good morning, -:

Judge Newman is available to sit 2-3 days, or as needed for April 2023 court
week. Judge Newman advised me our panels may be limited until our back log of
older cases is reduced. Thanks so much!

Best,

, M.P.S.
Paralegal to the Honorable Pauline Newman
U.S. Court of Appeals for the Federal Circuit

717 Madison Place NW, Washington, DC 20439
I *

rror: I

Sent: Monday, January 30, 2023 7:50 AM

To: Al Judges ecretaris

Subject: Judge Availability for April 2023 Court Week

Good morning,

Please let me know the number of days your judge is available to sit during April
2023 court week (April 3, 2023 — April 7, 2023) no later than Friday, February 3,
2023.

Thank you,

Executive Assistant

Chambers of Chief Judge Kimberly A. Moore
U.S. Court of Appeals for the Federal Circuit
717 Madison Place NW

Washington, DC 20439
ﬂl_
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NEUROLOGY

at The GW Medical Faculty Associates
2150 Pennsylvania Avenue, NW, 9th Floor
Washington, DC 20037

phone: 202.741.2700 fax: 202.741.2721

Ms. Pauline Newman is a 96 yo United States Circuit Judge of the US court of Appeals
who is here to evaluate her mental status.

She is currently under investigation by her Court for "medical impairments" including
having had a heart attack and 2 stents -which she denies having- and being
“intellectually compromised" and no longer able to function in her capacity as a federal
judge. As a consequence she has been denied access to new cases.

Judge Newman denies having cognitive impairment. Her opinions in the past year have
been quantitatively analyzed by Law Professor Andrew Michaels at the University of
Houston Law School and found to be exemplary. He did not perceive “a significant drop
in the quality or thoroughness of her opinions" over the previous decade.

She believes that she is being unfairly treated by her judicial colleagues. Much of this
controversy has been depicted in Washington Post accounts over her being prevented
from continuing to hear and write opinions on current cases.

Past medical Hx:|

She is a graduate of Vassar College, received a Master of Arts from Columbia University,
a Doctor of Philosophy in Chemistry from Yale University and law degree from NY
University School of Law. There is no family hx for memory disorders or dementia.

I st s in a cast. She s

unable to write.
Review of systems is otherwise not contributory.
On examination,

Her speech is fluid, with normal content and articulation. She describes her medical
history and background with great detail and eloquence.



A partial MoCA examination is performed as she is unable to write and therefore cannot
follow trail or draw a cube (each worth one point on the 30 point test). She scores 24/28
failing to remember 4 of 5 words after several minutes. All other aspects of the test were
precise and correct.

Her head is normocephalic.

Neck is supple.

Cranial nerves,

Funduscopic examination discloses bilateral cataracts. EOMi. PERRL.
Sensation is intact. Her face is symmetrical with normal smile and eye closure.
Hearing normal to voice.

Tongue protrudes in midline.

Sensory and Motor exam,

Sensation normal over both hands.

Her arm strength is not tested.

Her gait is normal with normal stride, turn and arm swing. Romberg is negative.
Reflexes are 2+ at the knees and ankles.

Impression,

Judge Newman has a slight limitation in immediate memory as reflected in her MoCA
evaluation. Her cognition is otherwise completely normal. Her speech is normal and her
ability to provide her vocational and medical history is precise and eloquent.

As she has a cardiac pacemaker and therefore she cannot undergo a Brain MRI with
NeuroQuant which could have been used to measure volumes of key brain regions
important for memory, she could have a more detailed neuropsychological evaluation as
part of her neurological assessment..

My findings would support her having cognitive function sufficient to continue her
participation in her court's proceedings.

@—QL‘ > f—té(_/\/. \,\,@

Ted L. Rothstein MD

Professor of Neurology
George Washington University
June 21, 2023
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