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Regarding Plaintiff Li and Defendant Liu’s dispute over copyright infringement of the right of authorship and right
of communication through information network, this court publicly reviewed the case at issue on August 24, 2023.
This court reviewed the case here after this court had docketed the case on May 25, 2023, created a collegial panel
in compliance to law, applied ordinary procedures, and held pre-trial meetings. Plaintiff Li, the Plaintiff’s litigation
representatives Yan Sun, Yufan Li, and Defendant Liu joined the trial via this court’s digital litigation platform. This
court has entered its final ruling.
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Plaintiff Li submitted their pleading as follows to this court: 1. Requesting the Defendant to publicly apologize to the
Plaintiff on Bai Jia Hao (content creation) platform, which is involved in the proceeding, in order to eliminate the
impact caused by the Defendant’s allegedly infringing activities against the Plaintiff; 2. Requesting the Defendant
pay the economic losses of 5,000 yuan. Facts and reasoning: On April 2, 2023, the Plaintiff created the image involved
in this proceeding by entering prompts in the open-source software, Stable Diffusion. Subsequently, the Plaintiff
named the image as “Tenderness Sent by the Spring Breeze” and posted them on “Little Red Book (Xiaohongshu)”
(social media and e-commerce platform). Recently, the Plaintiff discovered that the Bai Jia Hao account, named “I
Am the Sunrise After the Clouds Dissipate,” published an article, named “Love in March, amongst Peach Blossoms”
on March 2, 2023. The article incorporated the image involved in this proceeding. The Defendant did not obtain
permission from the image’s author, which seriously violated the Plaintiff’s right of authorship and right of
communication through information network. The Defendant should compensate the Plaintiff’s economic losses and
apologize in order to eliminate any impact caused by the infringement. In short, the Plaintiff filed this suit in court in
compliance to legal procedures, pleading the court to rule in accordance with their requests.
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The Defendant Liu argues that they obtained the allegedly infringing image through Internet searches, and that they
used the work at issue as accompanying image to their original poem, “Love in March, amongst Peach Blossoms.”
The source of the allegedly infringing image is unavailable. Accordingly, there is no evidence regarding the image’s
watermark, and whether the Plaintiff enjoys any rights in the allegedly infringing image is uncertain. The Defendant’s



published content is mainly original poetry and not the infringing image. In addition, the published content does not
have any commercial use, and thus the use does not amount to willful infringement. If the court holds that the
Defendant’s conduct constitutes infringement, the Defendant is willing to apologize to the Plaintiff. However, the
Defendant claims that the damages requested by the Plaintiff is excessive because the market price for Al-produced
images is very low. In addition, the Defendant is seriously ill and thus is incapable to compensate the Plaintiff. In
conclusion, the Defendant asks the court to rule in consideration of all factual circumstances.
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The parties submit evidence according to their respective pleadings, and this court has processed the exchange of
evidence and cross-examination. This court has confirmed and kept on file the undisputed evidence. This court has
confirmed the factual evidence of this case as follows:
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On February 26, 2023, the Plaintiff published the allegedly infringing image (see Image 6) in a post on their “Little
Red Book™ account, named “Dong Er Qian,” with the title, “Tenderness Sent by the Spring Breeze”. The post included
the allegedly infringing image and five other images, following hashtags
“#Al#[topic]Alillustration#Aldrawing#protrait#younggirl#photography#spring#beautifulgirl”. Through this court’s
inspection, the Plaintiff could log into their account with a verification code and examine the publication status of
the allegedly infringing image.
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The Plaintiff claims that the image at issue was generated by the Stable Diffusion software on February 24, 2023,
and submits a video rendition of the image generation process. The detailed operational procedures are the following:
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1. Open bilibili.com, and search account “Qiuye aaaki”. Then, play the video named “ [ Al Illustration] Stable
Diffusion Integrated Package v4.2 Publication! Brand New Accelerated Ready-to-Use Decompression and
Explosion-Proof Video Memory of the Three-Minute Introductory Tutorial of Al Illustration...... ” Open the link to
an online storage disk provided below the video, https://pan.baidu.com/s/1sVmVqA2CGUsZwyRdjoA5Vg, and



download “sd-webui-aki-V4.2.7z” compressed file. Unzip the file and open folder “A User Agreement.txt,” which
states that “this integrated package is only for AIGC learning. Based on the Stable Diffusion Webui generation on the
Github open-source project, this integrated package provides the operating environment for algorithms. Using this
integrated package means that you have read and agreed to the user agreement provided below: You must not perform
any of the activities in the nonexclusive list below, and you cannot engage in any unlawful conduct: conduct against
the fundamental principles outlined by the Constitution, endangering national security, disclosing national secrets,
subverting state authority, destroying national unity, damaging the reputation or interests of the state, inciting ethnic
hatred or discrimination to undermine ethnic solidarity, breaching state religious policies, propagating heretical or
superstitious ideas, spreading rumors to disturb economic and social order, disseminating obscenity, pornography,
force, brutality, and terror or crime-abetting, humiliating or defaming others or infringing upon their reputation,
privacy and other legitimate rights and interests, engaging in any conduct that violates the “Seven Base Line
Principles,” or any other content prohibited by laws and administrative regulations. You have sole responsibility for
all unlawful impacts caused by your data generation, collection, processing, usage, and other related activities.”
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2. Open “A Launcher.exe”. See Image 1 for the main page. After you have selected the aforementioned version, click
start.

(Image 1)
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3. Return to bilibili.com and search for account “K43”. Click on the article titled “Stable Diffusion Individualization
with the Realistic Infusion Model for Illustrating a More Beautiful Asia, Chinese-Style Girl Portrait”. Copy the link
in the article, https://huggingface.co/dcy/AsiaFacemix/tree/main, and open the link in a browser. Download the model
package named “AsiaFacemix-pruned-fix.safetensors”lora-hanfugirl-v1-5.safetensors” and relocate the model
“AsiaFacemix-pruned-fix.safetensors” to the “models”-“Stable-diffusion” folder. Then, rename the launcher (Stable-
diffusion model) as “AsiaFacemix-pruned-fix.safetensors”. Relocate the “lora-hanfugirl-v1-5.safetensors” model to
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the folder named “extensions”-“sd-webui-additional-networks

" <

models,” and rename the model 1 in the launcher



named “Additional-Networks” as “lord-hanfugirl-v1-5.safetensors”.
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4. Enter prompts: “(ultraphotorealistic:1.3), extremelyhighqualityhighdetailR AWcolorphoto, inlocations, japanidol,
highlydetailedsymmetricalattractiveface, angularsimmetricalface, perfectskin, skinpores, dreamyblackeyes,

reddish-brownplaitshairs, uniform, longlegs, thighhighs, softfocus, (filmgrain, vividcolors, filmemulation,
kodakgoldportral00, 35mm, canon50f1.2), LensFlare, GoldenHour, HD, Cinematic, BeautifulDynamicLighting”.
[Followed by Chinese translation in the original text] Enter negative prompts: “((3d, render, cg, painting, drawing,

cartoon, anime, comic:1.2)), badanatomy, badhands, text, error, missingfingers, extradigit, fewerdigits,

cropped, worstquality, signature, watermark, username, blurry, artistname, (longbody), badanatomy, liquidbody,



malformed, mutated, badproportions, uncoordinatedbody, unnaturalbody, disfigured, ugly, grossproportions,
mutation, disfigured, deformed, (mutation), (child:1.2), b&w, fat, extranipples, minimalistic, nsfw, lowres,
badanatomy, badhands, text, error, missingfingers, extradigit, fewerdigits, cropped, worstquality, lowquality,
normalquality, jpegartifacts, signature, watermark, username, blurry, disfigured, kitsch, ugly, oversaturated,
grain, low-res, Deformed, disfigured, poorlyrawnface, mutation, mutated, extralimb, ugly, poorlydrawnhands,
missinglimb, floatinglimbs, disconnectedlimbs, malformedhands, blur, outoffocus, longneck, longbody, ugly,
disgusting, poorlydrawn, childish, mutilated, mangled, old, surreal, text, b&w, monochrome, conjoinedtwins,
multipleheads, extralegs, extraarms, meme, elongated, twisted, fingers, strabismus, heterochromia, closedeyes.,
blurred, watermark, wedding, group, darkskin, dark-skinnedfemale, tattoos, nude, lowres, badanatomy,
badhands, text, error, missingfingers, extradigit, fewerdigits, cropped, worstquality, lowquality, normalquality,
jpegartifacts, signature, watermark, username, blurry” [Followed by Chinese translation in the original text] Among
the negative prompts, “((3d, render, cg, painting, drawing, cartoon, anime, comic:1.2))” were entered by the
Plaintiff, but all other negative prompts were copied and pasted by the Plaintiff from some anonymous user’s shared

content in an online forum.
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5. Change the Steps index to 33, Height index to 768, CFD Scale to 9, Random Seed index to 2692150200, and click
the “generate” button. See Image 2 for the user interface. See Image 3 for the generated image.

(Image 2)



(Image 3)
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6. Based on the aforementioned parameter, change the Weight index of the “lord-hanfugirl-v1-5.safetensors” model
in “Additional-Networks” to 0.75. See Image 4 for the generated image.

(Image 4)
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7. Based on the aforementioned parameter, change the Random Seed index 2692150199. See Image 5 for the
generated image.




(Image 5)
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8. Based on the aforementioned parameter, add “shy, elegent, cute, lust, coolpose, teen, viewingatcamera, masterpiece,
bestquality” to the Positive Prompt. [Followed by Chinese translation in the original text] See Image 6 for the
generated image, which is the allegedly infringing image here.

(Image 6)
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As a result of this court’s inspection, we find that the Plaintiff has obtained different generated results via changing

certain prompts and parameters.
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The Plaintiff claims that the allegedly infringing image is a work of art. If the court disagrees with the fact that the
image constitutes an artwork, the Plaintiff then claims that the image is an “intellectual work that satisfies the
elements of a work of art.” The Plaintiff believes the allegedly infringing image is creative and constitutes a work of

art due the following reasons:
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The first reason is the selection of the model. Based on the illustration principles of the Stable Diffusion software,
which is inherently a creation process that combines highly blurry mosaic images with user’s prompts, models decide
the appropriate materials used for the final image, affecting the work’s artistic category, style, etc. Currently, there
are more than ten thousand models provided by open-source users free of charge. Any user can download these
models from the Internet; Therefore, users can freely select models during their creative processes according to
different tastes and aesthetics.
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The second reason is the entry of positive and negative prompts. The prompts that the Plaintiff has selected are based
on a framework: artistic genre + subject + environment + composition + style. The artistic genre means the type of
artistic work, such as watercolor, illustration, pixel art, film, etc. The subject could be a human being, or it could be
an object or an animal, etc. The environment means the environment where the subject is located, and it could be any
natural scenery or light effects. The composition means where the focal point is and where the subject is facing, and
the style incorporates elements such as time period and referencing artists. When generating the allegedly infringing
image, the Plaintiff entered prompts in hope of creating a photographic portrait of a beautiful girl at dusk to express
their aesthetics and taste. Therefore, the prompts included terms such as “ultra-photorealistic” and “color photo.”
They used prompts such as “Japan idol” to describe the subject’s facial detail, such as skin texture, eyes, and braids.
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They used “outside,” “golden hour” (the hour before sunset has the best lighting), and “dynamic lighting” to describe
the environment, and they used “cool pose” and “on-board browsing” (the original meaning is looking at the camera)
to describe the composition. They also used “film grain,” “film emulation,” etc. to describe the style. The
corresponding prompts were selected and entered based on the Plaintiff’s creative needs, and the prompts embody

the Plaintiff’s artistic efforts in choice, selection, arrangement, and design.
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The negative prompts emphasized the undesired elements of genre, subject, environment, style, etc. The allegedly
infringing image has a photographic style because the Plaintiff entered negative prompts such as “illustration,”
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“cartoon,” “animation,” and other descriptive wordings that they did not want to be a part of the work. The negative

prompts were derived from the Plaintiff’s personal creative experience.
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The third reason is the parameters in relation to image-generation. The parameters involved sampling methods, clarity,
CFG scale, etc. Different parameters created diverse results in the resulting imagery. For example, the Plaintiff
noticed that the length-and-width-ratio impacts the final result of a photographic imagery that has a human subject.
A ratio of 1:1 may generate human portraits, a ratio of 3:2 may generate upper body portraits, a ratio of 2:1 may
generate full-body portraits, and a ratio of 1:2 may generate two human subjects, etc. The Plaintiff obtained the
aforementioned indexes through trial and error, and the parameters are the result of the Plaintiff’s intellectual labor

that expresses individuality and creativity.
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Hence, the Plaintiff believes that selecting and choosing the model, positive and negative prompts, and parameters,
all demonstrate their creative choice, selection, arrangement, and design, which are the crystallization of the
Plaintiff’s intellectual labor that are clearly unique and creative. Especially from the view of an objective standard,
the allegedly infringing image clearly satisfies the characteristics of a work of art. The Plaintiff published the image
on the “Little Red Book™ for the public to view and “give likes,” which indicates that the work satisfies the public’s
standard of originality. In particular, from the perspective of objective standards, the disputed image clearly conforms
to the characteristics of the works. After the Plaintiff published it on Little Red Book, it has been viewed and liked
by numerous users, which shows that the picture can be identified as a work of originality by the standards of the
general public.

WERAR TK S RERITH (XS IDYREMEME ML, 82 2023 €3 5 17 H, ZK5IHEH5R%
21 73, 4.6 Jikptz. 2023 4F 3 H 2 H, #eifnld iz s ki 740 (AN, EER) M,
BOCFE T AR RS H OB R, JMEM T 5 kIR NI, BRI ERIRD s R E R, WRE R
EAREIRIKEL ZCETEREC 26, WEIEHEA: R RG/RZSITHE, BBBARRZITHE, &
FAR E A MBI . 2eif, et ANRE Ul B B BARR I

The Defendant is a registrant and user of an account “I Am the Sunrise After the Clouds Dissipate” (Baijiahao ID:),
which had received 210,000 likes and 46,000 fans by March 17, 2023. On March 2, 2023, the Defendant posted an
article named “Love in March, in Peach Blossoms” through the account, the text of which was a poem written by the
Defendant himself. A total of five pictures were used as the captions. The first captioned picture was the disputed
image which did not show a watermark. The number of comments on the article was 26. At the bottom of the article,
it was stated that: “Original poem/I Am the Sunrise After the Clouds Dissipate, clipped picture/l Am the Sunrise After
the Clouds Dissipate, source materials from the Internet. I will delete upon infringement notice and apologize.” Upon
inquiry, the Defendant could not explain the specific source of the picture.

FE EIR S L T AN G B A KED, IR AE T RE A BN R B RRA, A
Bon: WERER NG HATITEER, B LB N4 Lok, HraoNL5 )t 8488, <l
NG BCA R S . 2, #ahRon Ae R B LR K A Bk,

The Plaintiff claimed that the Defendant had clipped off its signature/watermark on the Little Red Book platform, by
submitting a video of the disputed image being downloaded from Little Red Book. The video showed that when the
disputed image was opened for check again after being downloaded, there were watermarks of “Little Red Book”
and “”, in which “Little Red Book” was the platform name, and “”” was the number assigned by the Little Red Book
platform to the user. Upon inquiry, the Defendant stated that he could not recall whether he had removed the
watermark of the disputed image.

JE IOt R 2 AP A I S B B2 1 HAE N7 G RO OKED, RE RS0 R B A = 1
F BRI B M AL AL

The Plaintiff held that the Defendant used the disputed image without its permission and clipped its
signature/watermark on the Little Red Book platform, which infringed the Plaintiff’s right of authorship and right of

communication through information network.
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“6.TheOutputYouGenerate.Exceptassetforthherein )
LicensorclaimsnorightsintheOutputYougenerateusingtheModel. YouareaccountablefortheOutputyougenerateanditssu
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In addition, the Plaintiff submitted “CreativeMLOpenRATL++-Mlicense” of “S” in the GitHub community, with the
content of “6. The Output You Generate. Except as set forth herein, Licensor claims no rights in the Output You
generate using the Model. You are accountable for the Output you generate and its subsequent uses. No use of the

output can contravene any provision as stated in the license.”

W, SRR ERETHURMMIE ML EIGEE, B8 1 VAR R s R RN WRERE R HIZE
L BE R 2 B AR BUE TSR ER .

Upon inquiry, the Plaintiff stated that the basis for its claim for economic losses was statutory compensation, in which
factors such as the cost of learning software, the Plaintiff’s intelligence investment, the aesthetic appeal of the
disputed image, the number of the Defendant’s fans, and the circumstances of the infringement were taken into

consideration.

Heit 5k AT AR R T35 B AR, $RAZ LR e

Alleging that the market price of Al-generated images is low, the Defendant submitted the following evidence:

LR G e s SAUE,  RoRiE dhe12000+5K AL S LA & E M 9.9 J6; BIE AL 2 JIARIK AT AW
KR ER.oEN 499 70 B3 oA AL, Bk—. 08103 .

1. Screenshots of product information on the “Goofish (Xianyu)” (second-hand goods online platform), showing that
the price of the item “Over 12000 Al-Generated Images of Beautiful Women ...” is CNY9.9 (approximately USD
1.4); the price of the item “Nearly 20,000 Al-Generated Character Images...” is CNY4.99 (approximately USD 0.7);
and the price of the item “Al-Generated Images, CNY3 Per Set, Single Release...” is CNY3 (approximately USD
0.4);

22 2R E BB, B iheal RMEER EAI R 3D NMEENE Q M- RiEHe T2 AR HI VRt £ Je kg
B S Joit.

2. Screenshot of product information on the “Pinduoduo” (e-commerce platform). The price of the item “Al-
Customized Avatars from Real Photos, 3D Portraits, Anime, Chibi Cartoon Style to Hand-Drawn Avatar Creation in
Disney Style” starts from CNY'5 (approximately USD 0.7).

3T <Pl Bl SC E g A1 <100 gk AL SEBEAR I, ToKED B BC; R ERRIL T RS R TN, 8
REF B T B IR AT

3. Screenshot from Zhihu user QuanQuan’s article titled “100 Al-Generated Beautiful Women Wallpapers,
watermark-free and available for download.” The disputed image reflects the Plaintiff’s intellectual input, and

therefore the image possesses the element of “intellectual achievements”.

4. R AERE, Bon: ik RSN N 40 0. 5 5k R &M A 130 76, 10 5K E &0 230 J.

4.Screenshots of product information on the “Tuchong” (image platform), showing that the price of one image is
CNY 40 (approximately USD 5.6); the price of five images is CNY 130 (approximately USD 18.2); and the price of
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10 images is CNY 230 (approximately USD 32.2).

PAEESE, A RERA KRG ANLBEE L W RE R ARG R S A N Bl R
REFEEEL PIE 2 rasE. s B RS ESEE, AR LRSS B R
SRR AEIE

The aforementioned facts are corroborated by evidence including the original electronic file of the disputed image,
screenshots from Little Red Book, videos replicating the process of generating the disputed image, videos of
downloading from Little Red Book, screenshots from the Goofish platform, screenshot from the Pinduoduo platform,
screenshot of the article from Zhihu, screenshots from the Tuchong website, and other relevant evidence. This is
further supported by the statements of the parties involved, written records of the pre-trial conferences, and written

records of the court proceedings.

BRAE f, MIRATAR SRR i = RS R EA W RE KRR = BT R S BIRAUT N, #s
T N ARAHVE R DU . 0 R A AR B2 T APEH

The Court held that, based on the pleadings of the Plaintiff and the Defendant and the facts ascertained, the core
issues of dispute in this case are: (1) whether the picture “Tenderness Sent by the Spring Breeze” constitutes a work
and, if so, what type of work it constitutes; (2) whether the Plaintiff has the copyright over the disputed image; and
(3) whether the actions in dispute constituted an infringement and whether the Defendant should assume legal liability.

This court will adjudicate on the above issues of dispute individually respectively.

—. “FRIERTERFE R BB, HRAMRRER?
I. Does the “Tenderness Sent by the Spring Breeze” image constitute a work, and if so, what type of work does

it constitute?

(rp e N R SLANE ZERGE) (LR IR EVERUR) 5 =208 : “AIRFTRRIGE S, 2 F8 02t EARFIRIZEA
N BA A IR Re DL TR A GR IR I ECR . iR BIARE, o A IR TR MR 22 T A 1A
A, B RITN EAE LREE T ERMBIAGURAN; 202 B EAMEINE; 3RS AA RN
s 4RBBTRE AR AZd, NERERTII ERE, H5EE AMIRBME R 2R, &
We T 2R, HAA—ERRIENA, A% 724 1 MES 3.

Article 3 of the Copyright Law of the People’s Republic of China (hereinafter referred to as the “Copyright Law”)
stipulates that: “For purposes of this Law, the term ‘works’ means intellectual achievements in the fields of literature,
art and science, which are original and can be expressed in a certain form.” Based on the above provision, the
following factors shall be considered in the examination of whether the object for which copyright is claimed by the
Plaintiff constitutes a work: (1) whether it belongs to the fields of literature, art and science; (2) whether it possesses
originality; (3) whether it has a certain form of expression; and (4) whether it is an intellectual achievement. In this
case, based on the appearance of the disputed image, it is no different from the ordinary photographs or paintings
observed by the public. It obviously belongs to the field of art, and it has a certain form of expression, fulfilling

elements 1 and 3.

KRB RRE A, BRI SEE R . BRI, GRS AL E RN TN A,
JE it R AT SR R I Q2R AL i, HE T AT AAIA] StableDiffusion BAURYE B CLE RN T7 A
SRR SR ARG RE , FETEAR BOIESR AT DL T, AT BLIAE #0583 U R 17 ISR 1B P 4% Ji 75 R FH A
AN LT REBARA KM o ARIE AT BRI S BTE 7R, StableDiffusion R iy FLIR W 1 KR B Fr AE R
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AN TEEHBEHGR, WIS R i 50°4%, FIRBE TSRS H, RISYIP LR B A
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W . BCEAHKKSE, G WA B R 77 US4 .

Regarding the element of “intellectual achievements,” “intellectual achievements” refers to the results of intellectual
activities. Therefore, the work should reflect the intellectual input of a natural person. In this case, the Plaintiff had
marked the disputed image as “Al Illustration,” and the Plaintiff was able to use the Stable Diffusion model to
reproduce the generation process of the picture based on the prompts and parameters set by the Plaintiff. In the
absence of contrary evidence, it can be determined that the disputed image “Tenderness Sent by the Spring Breeze”
was generated by the Plaintiff using generative Al technology. According to public information and related research,
the Stable Diffusion model is trained with a large number of images and their corresponding textual descriptions from
the internet. This model can, according to text instructions, generate a picture that matches the text information by
using the corresponding relationship between the semantic information contained in the text and the pixels contained
in the image. The image is not an existing image invoked by a search engine, nor is it a permutation and combination
of various elements preset by the software designer. In general terms, the role or function of the model is similar to
that of human beings who have acquired certain abilities and skills through learning and accumulation. It can generate
corresponding images according to the textual description input by humans, draw lines and apply colors on behalf of
humans, and present human creativity and conception in a tangible form. In this case, the Plaintiff wanted to draw a
close-up portrait of a beautiful woman with a photographic style in the light of dusk, and therefore entered a prompt
into the Stable Diffusion model. The artistic type in the prompt was “ultra-photorealistic”” and “color photo,” the
subject was “Japan idol” and described the details of the character, such as the color of his skin, eyes and braids, the

29 <C

environment was set as “outside,” “golden hour” and “dynamic lighting,” the presentation of the character was “cool
pose” and “viewing at the camera,” the style was “film grain” and “film emulation,” and the relevant parameters were
set. Based on the preliminary generated image, the Plaintiff added more prompts, adjusted parameters, and finally
selected an image that met their expectations. From the moment the Plaintiff conceived the disputed image to the
moment the Plaintiff finally selected the disputed image, it can be seen that the Plaintiff has carried out a certain
amount of intellectual input, such as designing the presentation of the character, selecting the prompts, arranging the

order of the prompts, setting the relevant parameters, selecting which picture meets their expectations, and so on.

IR, JEARI A B IR A, A B BINE 0 TR A R AR dh o S EORUE, <A EIPETEDR
VR R B ASLSE B, FFABLHA R (M RIE o “HURIER 0 B B B HEERAE S o EEAN$2 8 — 58 [
Foo A S SE RS, AR ASBRAFRMSR, FEGE ARG, R BAMaE. A
ANTEBEARE R, Z2EERIEE RS, [EAZHW, Afe—Bimie. —BokU, AATRA
StableDiffusion SR A gl B IS, H i th A9 75 SR 5t OB RAT Z2 53 0%, X TeE . A R B ik ]
B R, BREADLE N MEACRIE . A%, WP RER AT RKE, RIS AL LARA)
Z5eE. NP R R AR RERE, —Jrm, BRREIFAEELZm AL, REBRAE2ZE1
% %0 StableDiffusion #AYEREE H H HAKKLFZFM AR, W LAY, MRS RE T ZFMORREAR B
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Certainly, not all intellectual achievements qualify as works. Only those intellectual achievements that possess
“originality” can constitute a work. Generally, “originality” requires that the work be independently created by the
author and embody their unique personal expression. “Mechanical intellectual achievements” should be excluded.
For instance, works completed by following a specific sequence, formula, or structure, which yield identical results
regardless of who completes them, lack originality due to their uniform expression. The use of artificial intelligence
to generate images, and whether it reflects the author’s personal expression, requires case-by-case assessment and
should not be generalized. Typically, when people use models like Stable Diffusion to generate images, the more
their requests differ from others, and the clearer and more specific their descriptions of visual elements and
composition, the more these images reflect their personal expression. In this case, the disputed image itself shows
identifiable differences from earlier works. In its generation process, the Plaintiff did not physically draw the specific
lines or fully direct the Stable Diffusion model on how to draw these lines and colors, and the lines and colors that
constitute the disputed image were primarily “drawn” by the Stable Diffusion model. This is significantly different
from traditional methods of drawing with brushes and graphics software. However, the Plaintiff designed the
character and the portrayal through prompts, and arranged the composition and layout through parameters, reflecting
the Plaintiff’s choice and arrangement. Furthermore, after obtaining an initial image through prompts and parameters,
the plaintiff added more prompts, adjusted parameters, and continually refined the image until the final disputed
image was obtained. This process of adjustment and refinement also reflects the Plaintiff’s aesthetic choice and
personal judgment. During the trial, the Plaintiff generated different images by changing individual prompts or
parameters, demonstrating that different individuals can use this model to generate varied content by inputting new
prompts and setting new parameters. Therefore, the disputed image is not a “mechanical intellectual achievement.”
In the absence of contrary evidence, it can be assumed that the disputed image was independently completed by the
Plaintiff and reflects the Plaintiff’s personal expression. In conclusion, the disputed image has the elements of
“originality.”

2R, B AR T REROR IEAE BRI 2 1 A I SKIEAT 61 - StableDiffusion AT 5 22 RAUT) g
R, AT DURSE SO iR A ks Se B o AR B L EBCEM AN LAEN, IR 2 NAE 230 F I LT A A
HRAEMRAR, LHCHE., Bt AR, MOER AR KiER . B, BN TR R
ARAEAATIETT 5O T34, 1K 5 P 52 EARZ IR BRI RN —FE, BRI R, ARt
M TAEIZATS ML HLE R . JRAINL 2R 20T, AT 2 il 2 m 3 Z A Re I W AR 5, T
HEAHAILE P A Lk 2 WA 5 R] DA SE ] S A %, A, 0 RE T WA HERH D) e B oR R BE, As FBRR A
L, (ERE N BN R RE T HUA SR IR AU 1 B2 G PR BN AT SRR R, B2 B AT
BOEGRY . BT, BORBOR R, TRBERE, ARG, BRI IFA I RA TR SE 2B
FERSIME R I BIE . 2 EIR N TR RERR I B LART, AR BEAE RIS ARG ) 2554 2] — s M4 B Re, B
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Currently, a new generation of generative Al technology is increasingly being used for creation. Models like Stable
Diffusion can generate exquisite pictures based on textual descriptions. Many people, including those with no
drawing skills, are trying to use these new models to generate content, to show their creativity and design in a tangible
form, significantly increasing the efficiency of creating images. It should be said that generative Al technology
changes the way people create, similar to the impact of many historical technological advancements. The process of
the development of technology is the process of gradually outsourcing human work to machines. Before the camera
came into being, people had to use advanced drawing skills to reproduce the images of objective objects. The advent
of the camera allowed the images of objective objects to be recorded more easily. Smartphones are becoming more
powerful and easier to use, but as long as the photo taken reflects the photographer’s original and intellectual input,
it still constitutes a photographic work and is protected by copyright law. This shows that as technology develops,
and tools become more intelligent, less human input is required. But this does not affect us to continue applying the
copyright system to encourage the creation of works. Before the emergence of Al models, people had to spend time
and effort to learn certain painting skills or had to commission others to obtain a painting. In scenarios where someone
commissions a painting, the client will set certain requirements, and the commissioned artist (the trustee) will create
the artwork by drawing lines and filling colors based on these requirements. Between the client and the trustee,
generally, the trustee who starts to paint is regarded as the creator. This scenario is similar to using Al models to
generate images, but there is a major difference between the two. The commissioned artist has their own will and
integrates their choices and judgments into the painting. By contrast, current generative Al models do not possess
free will and are not legal entities. Therefore, when people use AI models to generate images, the issue of determining
who is the creator as between two entities does not arise. In essence, it is still human beings using tools to create,
where the intellectual input in the creative process is from the human, rather than the AI models. Encouraging creation
is recognized as the core purpose of the copyright system. Only by correctly applying the copyright system and
encouraging more people to create with the latest tools through appropriate legal means can we promote the creation
of works and the development of Al technology. In this background and technological reality, images generated by
Al, as long as they reflect the original intellectual input of a person, should be identified as a work and protected
copyright law.

gZibprd, WREATFEEMIESL, BT BARRIR SRR, SR Bk R )IEkK TR
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B AT NSO TE Sl P Pt =S A | T oSS E X (R e VIR (e S CAIE i3 R LN RS
PAR IR, 5EARBUELE = 2600 \IA 28 (AR S SR AR AE 5 EE AR AT X LU LR, A Rz B AR mT DA B
FEHT )\ AN 2 MR dh SR e, iR H S D MR R b DS, AN 55 L I04F & VR R Ik (0 HeAd 3 70
BR R MR (PR N RS ZAEBGE LRt 2601 SRDURME: <RI, RIRem. ik, M
PAZRS% . Rz B Hott s 2R B A o S8 R S T T BE SRS R R " AR, R E R A
o ORI B SR B PP INE R 2R AR A, T SRE S . RN, PRSI R A8 T LR S 2 LA 2R
Ry, BRI FH AR S 2RO IR B B, HAN R TR SR AR AR T R Sh b, WRER
JETRAN M, ZBIFAERLEI R

15



In summary, the disputed image meets the definition of a work and thus constitutes a work. In terms of what type of
work is constituted, the Plaintiff claimed that the “The Tenderness Sent by the Spring Breeze” image is a work of
fine art. If the court does not consider it a work of fine art, the plaintiff asserts that it should be classified as “other
intellectual achievements conforming to the characteristics of the works.” In judicial practice, when determining the
type of the object of the work, it should be determined firstly whether it falls into the types of works expressly listed
in the Copyright Law, i.e., based on the characteristics and expression of the object, comparison shall be made
between the characteristics and elements of the types of works listed in the first eight clauses of Article 3 of the
Copyright Law. If such object can be included in the types of works listed in the first eight clauses, then it is
determined as a specific type of work and the clause “other intellectual achievements conforming to the
characteristics of the works” in the ninth clause shall no longer apply. Article 4 of the Implementation Regulations
for the Copyright Law stipulates that “artistic works shall include paintings, calligraphy, sculptures and other flat or
three-dimensional aesthetic works created with the use of lines, colors or other patterns.” In this case, the disputed
image is a two-dimensional aesthetic work composed of lines and colors, and it falls under the category of fine art
works. Meanwhile, when the disputed image can be attributed to a specific type of work, there is no need to apply
the “other works clause” for protection and it does not fall under “other intellectual achievements conforming to the
characteristics of the works.” Therefore, the disputed work is a work of fine art and is protected by the Copyright

Law.

= BRERBZEFBRE R HZEER
I1. Does the Plaintiff have the copyright over the disputed image?

FVEBOEB A R B e EERUE TS, RESAEMERIERSE . "RT A", FEPRE 5%
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Paragraph 1 of Article 11 of the Copyright Law stipulates that, “unless otherwise provided by this Law, the copyright
in a work shall belong to its author.” Regarding the term “author/” Article 11 of the Copyright Law stipulates that,
“the author of a work is a natural person who creates the work. Where a work is created under the auspices of,
representing the will, and under the responsibility of a legal person or unincorporated organization, such a legal
person or unincorporated organization shall be deemed the author of the work.” Pursuant to this article, authors are
limited to natural persons, legal persons or unincorporated organizations, which is consistent with the definition of
civil subjects under the Civil Code. Therefore, the Al model itself cannot become the author of the work in China’s
Copyright Law. Therefore, although the disputed image is “drawn” by the Al model, the model cannot be the author
of the disputed image.

M RN LR R B3 BRI G E R E R R, WA TR ERSEERNE, LIRS 530
FE AR, TAZRME, HACZEIE TRM A E . s Wt SRy, Je H R S8 dE <l
2 N RE, N TR e B it AR FoREE A FAMN AR, AP RREHT TE N
BN, ARSI S BANAR I N TR ReRE A ) it b, RIARBLE“QIE TR 14 b, AR R E
b MOPRN TR B F IR =B 7 IES

However, the designer of the Al model neither intended to create the disputed image, nor predetermined the content
to be generated subsequently. He did not participate in the generation process of the disputed image. In this case, he
is just the producer of the creation tool. By designing algorithms and models, and “training” the artificial intelligence
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with large amounts of data, the Al model can automatically generate content in the face of different needs. In this
process, the designer must have made intellectual input. However, the designer’s intellectual input is reflected in the
design of the AI model, which is embodied in the production of the “creation tool,” but not in the disputed image.
Hence, the designer of the Al model is not the author of the disputed image.

BeAh, A, MR TR ERE, WIS, WRANTE RIS, EHRMERVFTHES
B, CANTFRN A B IR, BT B E Bt ot A S TR SRR

In addition, in this case, in terms of the agreement between the relevant parties, according to the documented evidence,
the designer of the Al model stated in the license it provided that it “does not claim any right to the output contents,”
so0 it can be determined that the designer also does not claim any relevant right to the output contents.

ANHT TR, R R BRI T B R TR R AT M R E, &k E W RE TN, WRER 2
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As previously mentioned, the Plaintiff'is the person who directly set up the Al model based on its needs and ultimately
selected the subject picture. The subject picture is produced directly based on the Plaintiff’s intellectual input and
reflects the Plaintiff’s personal expression. Therefore, the Plaintiff is the author of the subject picture and owns the
copyright of the subject picture.

U R, BARARRPARGOAE, A VRS A Z R (E RS S5 SR AT GR 57 2 AR AL
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It should be noted that, although this court ruled that the Plaintiff, as the author of the disputed image, is entitled to
the copyright, the Plaintiff should clearly indicate the Al technology or model used according to the principle of good
faith and the need to protect the public’s right to information. In this case, the Plaintiff’s annotation by way of “Al
illustration” is sufficient to inform the public that the disputed image is generated by the Plaintiff through Al
technology. Therefore, this court affirms this approach.

=\ BT AR BHRER, #EREMAREERIME
III. Whether the actions in dispute constituted an infringement and whether the Defendant should assume
legal liability?
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In this case, the Plaintiff held that the Defendant used the disputed image without its permission, cut off its signature
watermark on the Little Red Book platform, and infringed the Plaintiff’s right of authorship and right of information

network dissemination.
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Article 10 of the Copyright Law stipulates that: “The right of communication through information network is the
right to make a work available to the public by wire or by wireless means, so that the public may have access to the
work at time and place chosen by them.” In this case, the Defendant, without permission, used the disputed image as
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an illustration and published it on their account, allowing the public to access the disputed image at a time and place
determined by the Defendant, which infringed the Plaintiff’s right of communication through the information network
regarding the disputed image.

FAEBCES T FME: “FAR MRINEE Fh, E1ER EZLRBRP. (EEANERYL, BEBERY
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Article 10 of the Copyright Law provides that “the right of authorship is the right to claim authorship, and to have
the author’s name mentioned in connection with the work.” An author has the right to use their real name, a
pseudonym, or to remain anonymous. In this case, in respect of the section regarding the removal of the watermark,
according to the evidence submitted by the Plaintiff and the industry practice, the disputed image, after being
downloaded from the Little Red Book, should have a watermark containing the platform and user ID. However, the
disputed image used by the Defendant did not show the aforementioned watermark, so it can be presumed that the
watermark has been removed. In addition, the Defendant, as the user of the disputed image, cannot explain the
specific source of the disputed image and relevant conditions concerning the removal of the watermark, so it can be
also presumed that the watermark has been removed by the Defendant. Although the user ID in the watermark is
assigned by the platform, and the act of adding the watermark is also implemented by the platform, the user ID
corresponds to the Plaintiff and its inclusion in the disputed image as a watermark can serve to indicate the identity
of the author. In this case, the Plaintiff has explicitly chosen this user ID as their signature, and the court had no
objection to this. Therefore, the Defendant’s act of removing the watermark infringed upon the Plaintiff’s right of
authorship, and the Defendant shall bear the liability for infringement.

ik, BERE VIR R E A 0B ARG B AR, R AR AL TE R i R S R 5T
.

In summary, the Defendant infringed the Plaintiff’s right of authorship and right of communication through
information network of the disputed image, and the Defendant shall bear the civil liability including apology and

compensation for losses.

X R U SR T A 58 1 ST R AT T R B 1 B R ALIE R, T BRARBUT e SR g
X—YRATER, SEAT VA T G B AR E AR 2, AR T S

In respect of the Plaintiff’s claim “to order the Defendant to issue a public statement of apology on Baijiahao to the
Plaintiff to eliminate the impact of its act of infringement on the Plaintiff,” the scope of impact is equivalent to the
impact caused by the Defendant’s act on the Plaintiff. Therefore, the court supports the claim.

FAFPGER L DU HE: “IRILZAER G 5 B SRR AR BN 2432 BRI IR 1132 21 ) 5
PR R B AN BRIE TR 45 T I 2 BURIN B SEBRai ok B R BN R iR P A e LATH SR, AT DL 2
RN B4 F A2 o BUM NI SEBRAR R AR BN BRI BURE AT 9 LATH SR, th N RIEBEAR R
AT NI, ARG T A C bl BT e LT R . ARG, ARGEAE SRAEHE , BRI SERRA1K |
RANREIE A AELATESL, RT3 R E A BOBCRIE I 2%, Bty BARIRAS T — e Wl i) 52 7 1 Ak, (B
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Article 54 of the Copyright Law stipulates that, “in case of infringement upon the copyright or the copyright-related
rights, the infringer shall make compensation on the basis of the actual loss suffered by the right owner or based on
the illegal gains of the infringer; where the actual loss of the right owner or the illegal gains of the infringer are
difficult to be calculated, compensation may be made by reference to the amount of royalties for that right. Where
the actual loss of the right owner, the illegal gains of the infringer or the royalties are difficult to calculate, the people’s
court shall, in light of the circumstances of the infringement, decide on a compensation not less than CNY500
(approximately USD 70.1) but not more than CNY5,000,000 (approximately USD 701,163.9).” In this case, based
on the evidence on record, it is difficult to calculate the actual losses of the rights holder and the illegal gains of the
infringer. Regarding the royalties for the disputed image, although the Defendant submitted the screenshots of
transaction information of some websites, it is unclear whether the images involved in these transactions are
comparable in terms of originality and usage to the image in this case. Therefore, these submissions do not establish
the royalty amount for the disputed image. Based on the circumstances of the disputed image and the nature of the
infringement, this court rules that the Defendant shall compensate the Plaintiff for economic losses in the amount of
CNY 500 due to the alleged infringement.

gi b, fkdE (R NRILAE ZERGE) BB H4—JCE I, B 200 BhH=5%, B Hl%, Kb
FIRTT -

In conclusion, based on the provisions of Article 10, Paragraph 1, Items 2 and 12, as well as Articles 53 and 54 of the
Copyright Law, this court rules as follows:

= BRI T AR AR HE-EH N, EERERARK SRR ITHIE(FRS 1D B A B R
T RIEEALTE R, RREE (R T 24 /N, LTHBRIZ (RS B BT A e A%, 8PN AT, ARk ik
B R W AT RAT R BAE AR B 77 P b, FREAH R EE N, 98 A 0 B2 k)

I. The Defendant, Liu XX, should issue a public apology to the Plaintiff, Li, within 7 days upon effectiveness of the
judgment, on the Baijiahao account “I Am the Sunrise After the Clouds Dissipate” (Baijiahao ID:) for a duration of
no less than 24 hours to eliminate the impact (the statement shall be reviewed by this court. If the apology is not made
within the specified time limit, this court will choose a nationally circulated newspaper or publish the main contents
of the judgment on our official website at the expense of the Defendant, Liu);

T Bl RIS T A P AR Rz H kB H AR TS AR R B AR R 500 JT;
II. The Defendant Liu shall pay the Plaintiff Li an economic loss of CNY500 within 7 days as of the effective date
of the judgment;

= B Al R A AR R AR VR IATE 2K
II1. Other claims of the Plaintiff Li are dismissed.

UNRAGAR) A5 2 IR AT 45 A0 &8 55, NI (P NRSEANE RFFIAED) 8 AN %2
5B, NS SRR AE JEAT IR ) 651 55 F1LUE

If the Defendant fails to perform the obligation of pecuniary payment within the period prescribed in this judgment,
the Defendant shall, in accordance with Article 260 of the Civil Procedure Law of the People’s Republic of China,
pay double interest of the debt during the delayed performance period.
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SR 50 Ju, MRS XS SHR (T A R AE R H kB H N AEEN).
The case acceptance fee of CNY 50 shall be borne by the Defendant, Liu (to be paid within 7 days from the effective
date of this judgment).

WA IRAF G, ATOERR R B+ H W, FARRGESE EVRIR,  EURTACRt iR B0% .
If you disagree with the judgment, you may file an appeal with this court within 15 days of the service of the judgment,
and you may file an appeal with the Beijing Intellectual Property Court.

A K 1]
Presiding Judge: Zhu Ge

HA L B R
Judge: Yan Jun

BB 2R

Judge Li: Wanxing

ZO =t —H=+tH
November 27, 2023

FE B
Judicial Assistant: Li Xuqing

Pich R
Clerk: Shi Chen

20



