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by the warden's warrant and hls conviction,
sentenco to and conflnement in the Joliet
penitentiary, interrupted his service under
the sentence here in guestion, and was in le-
gal effect on the same plane as an escape
from the custody and control of the warden.
His status and rights were analogous to
those of an escaped convict, Drinkall v.
Spiegel, Sheriff, 68 Conn. 441, 449, 450, 36
Atl. 830, 36 L. R. A. 436, The term of hig
sentence had not expired in October, 1916,
when, at Chicago, he was convicted of an-
other crime and sentenced to the Joliet pen-
itentiary. Then-—if not earlier—he ceased to
2197
be in *the legal custody and under the cob-

trol of the warden of the Leavenworth peni-
tentiary, as required by section 3 of the act
and the terms of the parole authorized there-
by, His claim that his term expired Im 3917
pefore he was retaken and while he was
gerving sentence at Jollet cannot be sustain-
ed, and we hold that it had not expired In
January, 1920, at the time of the action of
the board, Under section 6, the board was
authorized at any time during his term of
gentence in its diseretion to revoke the order
and terminate the parole, and to reqpire him
to serve the remainder of the gentence orig-
inally imposed without any allowance for
the time he was out on parole,

The judzwment of the Circuit Court of Ap-
peals I8 reverged, and the case ig remanded
to the District Court, with directions that
the respondent, Arthur Corall, be restored to
the custody of the warden of the United
States penitentiary at Leavenworth, Kan.

—_—
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I. Patents @=83—Delay of nina years after
approval of patent held forfeiture of right to
patent.

Where an inventor's application for a pat-
ent for a cannon ring was approved and ordered
to igsne on April 15, 1852, but under Act July
4, 1836, § 8, at inventor's request and for
the admitted purpese of making the term of
the monopoly square with the period when the
commercial profit would be highest, the ap-
plication was filed in the secret archives of the
Patent Office and ailowéd to remain there 8%
years, in derogation of the rights of subsequent
inventors, held, that inventor forfeited his
right to a patent, :

2. Patents @==3 — Purpose of constitutional
provision and congressional plan outlined.
The purpose of the Constitution clause con-
cerning patents is to promote the progress of
gcience and the useful arts, and the plan adopt-

ed by Congress in exercise of the power has
been to give one who makes & useful discovery
or invention & monopoly in the making, use, and
vending of it for a Iimited number of years.

3. Patents @=13l—Legislative Intention that
term should run from date of fssue.

It is the legislative intention that the term
shall rus from the date of jssue of the patent
and that at the end of that time the public
might derive from the full apecifications re-
quired in the application accompanying the
patent knowledge sufficient to enable it free-
ly to make and use the invention.

4. Patents @==82 -— Patentee not obliged to
make use of invention during peried of mo-
nopoly.

A patentee is not obliged either to make,
uge, or vend his invention during the period of
his monopoly.

5. Patents &=[31 — Practioe of dellherately
pestponing heginning of term of monopoly
held evasion of statute.

Any practice by applicant for s patent,
through which he deliberately and without ex-
cuse postpones beyond the date of the actual
invention the beginning of the term of his mo-
nopoly, and thus puts off the free public en-
joyment of & useful invention, is an evasion
of the statute, and defeats its benevolent aim.

Appeal from the Court of Claims.

Suit by Samuel Homer ‘Woodbridge and
others, executors of William E., Woodbridge,
deceased, against the United States. Judg-
ment for the United States (55 Ot. ClL 234),
and eomplainants appeal. Affirmed,

Mr. H. P. Doolittle, of Washington, D. C,
for appellants.

Mr. Harry E. Enight, of Washington, D. G,
for the United States.

L5

*Mr. Chief Justice TAFT delivered the
opinion of the Court. ‘

[4]1 This suit in the Court of Claims was
brought under the authority of a special act
of Congress of March 2, 1901 (31 Stat. 1788),
by which the claim of William 1. Wood-
bridge, for compensation from the United
States for use of his alleged invention relat-
ing to projectiles for rifled cannon, for
which a patent was ordered issued by the
government, was referred to the Court of
Claims to hear and determine, first, whether
Woodbridge was the first and original inven-
tor: and, second, to what extent the United
States had used it and the amount of compen-
gation which was due in equity and justice
therefor, and if 1t found that Woodbridge
was such inventor, to decide the case asif o
patent had issued for seventeen years in
1852, the year in which it had been oxdered
to issue, with the right of appesl as in other
causes:

“Provided, however,
first be eatisfied that

that the said court shall
the said Woodbridge did

@==For other cases see same tople and KEY-NUMBER in all Keoy-Numbered Digesta and Indexes
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not forfelt, or abandon, his right to a patent,
by publication, delay, laches or otherwize, and
that the said patent was wronigly refused to
be igsued by the Patent Office.”

The Court of Claims heard the case, made
findiugs of fact, and held that the petition
must be dismissed on two grounds: First,
that Woodbridge had forfeited or abandoned
his right to a patent by his delay or laches;
and, second, that the United States had not
used his inveniion,

From the findings of fact it appearsy that
Woodbridge was 2 man skilled in the science
of projectiles and an inventor of genjus and
experience. In February, 1852, he filed an
application for a patent for an invention
which he described as consisting of—

“applying to a projectile to be fired from a
rifled gun—a rifle, ring or sabot, in the manper
kereafter described, for the purpose of giving
to the projectile the rifle motion.”

52

The Patent Office *advised him that the
use of sabots or ringg of soft metal applied
to iron balls was known for either smooth
Yore or rifled guns but after discussion gl-
Yowed him two claims—the first for a smooth
ring for a smooth bore cannon, and the
second for a ring with exterior projections to
fit into the rifled cannon, for the purpose of
Qdiminishing windage, and giving the projec-
tile a motion in direction of the axig of the
bore,

In a letter of March 28, 1852, Woodbridge
wrote the Patent Commissioner, with the
claims amended In the form in which the
Patent Office had agreed to allow them, and
said:

“l was informed, in angwer to my inquiry,
that upon the issue, or order to issue, of a pat-
ent, it may be filed in the secret archives of
your office (at the risk of the patentee) for
Buch time as he may desire, I wish to avail
myself of this privilege when my patent may
issue, in order that wy ability to take out a
patent in a foreign country may not be affected
by the publication of the invention, If it is
hecessary to specify a particular time during
which the patent shall remain in the secret
archives, you will please consider one year as
the time designated by me.”

To this, on April 15, 1852, the Patent Office
answered that a patent had been ordered to
issue on his application and, in gccordance
with his request, the papers were filed among
the secret archives of the office, subject to
hig directions as to the time of issuing them.
This was done presumably under section 8
of the Act of July 4, 1836 (5 Stat, 121), which
contains the following provision:

“And whenever the applicant shall request it,
the patent shall take date from the time of the
filing of the specification and drawings, not
however exceeding six months prior to the ac-
tual issuing of the patent; ard on like request,
and the payment of the duty herein required,
by any applicant, his specification and draw-
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inga shall be *filed in the gecret archives of the
office until he shall furnish the model and the
patent be issued, not exceeding the term of
one year, the applicant being entitled to notice
of interfering applications.”

After the filing of the papers in the secret
archives before April 15, 1852, nothing was
done either by Woodbridge or the Patent Of-
fice for 914 years, when on December 81,
1861, Woodbridge wrote to the Commissioner
of Patents calling attention to his invention
In 1850 and his application for a patent in
1852, the order of the office to issue the pat-
eat, and the filing of the papers in the secret
archives, Xe gaid:

- “I have allowed it to remain until the pres-
ent time, it being only lately that any im-
mediate opportunity of rendering it pecuniarily
available has oceurred,”

The fourth finding of the Court of Claims
was as follows:

“The reason of said Woodbridge for his delay
in requesting jssue of the batent allowed him
was, &8 stated by him in communications to the
Patent Office, that he thought that course best
fitted to enable him to avail himself of the val-
ue of the patent, asg by procuring delay in the
issue of the patent the wants of the govern-
ment might demand the invention before the
patent should expire, and that as the invention
could be made available only by the necessi-
ties and action of the government, he thought
the intent of the law that the inventor ghould
have 14 years’ exclusive use of his inventjon
could in no other way be so well attained in
the case of this particular invention ‘as by de-
ferring the issue of the patent to & time when
it could be brought inte practical use.'”

In the same letter in which Woodbridge
asked the Issue of the patent, he requested
that he be permitted to amend his specifica-
tions and ¢laims and broaden them, so0 as to
cover the use in a rifle of the sabot or ring
without the projections to fit in the grooves

54
of the bore. Within five days *the Patent
Office replied that the patent would be or-
dered to issue, but that the defects in his
specifications could only be cured by a reis-
sue. On January 29th, before a month had
elapsed, the Patent Office wrote Woodbridge
another letter, in answer to his letter of
December 81, 1861, in which ha was informed
that the length of thne he had allowed his
invention to slumber was a bar to the issue
of a patent; that for nearly 10 years he
had suffered his applieation to remain locked
up, not merely beyond the reach of the pub-
lie, but beyond even the cognizance of the
examiners and other officerg of the depart-
ment; that meantime many patents had is-
sued for the same invention, and yet his ounly
reason for his delay and silence was that he
supposed the invention would not prove re-
munerative untfl recently. The application
was refected on the ground of abandonment,
On April 15, 1862, Woodbridge appealed to
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the Board of Examiners in Chlef and on July
10, 1862, that board efirmed the action of
the examiner, Nothing was done by Wood-
bridge after thig until Yanuary 7, 1871, when
he appealed to the Commissioner of Patents.
A day was set for the hearing. Woodbridge
did not get the notice, Anpother day was
get. The Commissioner had to postpone it,
and told Woodbridge he would give him an-
other date. Nothing was done by anybody
till January, 1879, when on Woodbridge's ap-
plication the case was heard and the Com-
missioner affirmed the decision by the subor-
dinate tribunals that the facts amounted
to abandonment. Woodbridge appealed to
the Supreme Court of the District, which af-
firmed the Commissioner on February 28,
1880, .
The Court of Claims found that Wood-
bridge was the fArst and original inventor of
the invention involved in the two claims re-
cited above. It also found that the United
States had not used the invention. The lat-
ter finding as one of fact is attacked, on the
ground that the guestion of infringement is
& mixed question of law and fact, and that

55
*with all the devices usedbythe United States
shown in patents subsequent to Woodbridge,
which it is found the United States did use,
the question of nonuser is really a question
of law which should be reviewed here.

The judgment of the Court of Claims was
chiefly based on the conclusion of law from
the facts found that Woodbridge had for-
feited or abandoned his right to a patent by
hig delay and laches. The court also held
that the claims of Woodbridge did not cover
the devices the United States used.

[2-5] The purpose of the clause of the Con-
stitution concerning patents is in terms to
promote the progress of science and the use-
ful arts and the plan adopted by Congress in
exercise of the power has been to give one
who makes a useful discovery or invention
a monopoly in the making, use and vending
of it for a limited number of years. Under
the Act of February 21, 1793 (1 Stat. 318, §
1), it was for 14 years. Under the Act of
July 4, 1836 (5 Stat. 117, 119, § 5), it was 14
years, with a right of extension under cer-
tain conditions and & proper showing for 7
years longer (Id. p. 124, § 18). Under the Act
.of March 2, 1861 (12 Stat. 246, 249, § 16), the
term was made 17 yedrs without extension
and this has been the term ever since. It
was the legislative intention that the term
should run from the date of the issue of the
patent, and that at the end of that time, the
public might derive, from the full specifica-
tionsg required in the application accompany-
ing the patent, knowledge sufficient to enable
it freely to make and use the invention. It
1s true that & patentee is not obliged either to
make, use, or vend his invention during the
period of his monocpoly. Crown Co, v, Nye
Tool Works, 261 U. 8. 24, 84, 43 Sup. Ct.

254, 67 L. ¥d. 518; Continental Paper Bag
Co. v. Eastern Paper Bag Co., 210 U. 8. 405,
28 Sup. Ct. 748, 52 L. Bd. 1122, Congress re-
lies for the public benefit to be derived from
the invention during the monopoly on the
natural motive for gain in the patentee to
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exploit his inventlon and to make, use, *and
vend it or its product or to permit others to
do so, for profit, The importance In working
out the purpose of Congress of keeping the
inventor's monopoly withim the term for
which the patent i3 granted is thus shown
to be capital. Any practice by the inventor
and applicant for a patent through which he
deliberately and without excuse postpones
beyond the date of the actual invention, the
beginning of the term of his monopoly, and
thus puts off the free public enjoyment of
the useful invention, iz an evasion of the
statute and defeats its benevolent aim.

In this case we have a delay of 914 years
in securing a patent that might have been
had at any time in that period for the asking,
and this for the admitted purpose of making
the term of the monopoly square with the
period when the commercial profit from it
would be highest. Not until war oxr fear of
war came was there likely to be a strong de-
mand for rifled cannon and their improve-
ment. Hence the Inventor, having put his or-
der for the issue of a patent into the secret
archives of the Patent Office in 1852, sat
down and wafted until after the Civil War
came on in 1861 before seeking to avail him-
self of the patent, thus postponing the time
when the public ecould freely enjoy it for
nearly 10 years. Meantime other inventors
had been at work in the same fleld and had
obtained patents without knowledge of the
situation with respect to Woodbridge's inven-
tion. This is not a case where evidence has
to be weighed as to the purpose of the in-
ventor. He avows his deliberate intention,
This is not a case of absndonment. It is
a case of forfeiting the right to a patent by
designed delay. The special statute makes
it a condition of any jurisdiction of the Court
of Claims to render a& judgment against the
United States that the court shall find that
claimant had not forfeited his right te a
patent by delay or laches or for other rea-
gsons., 'This necessarily implies that there
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may be forfeiture by delay or laches, *and
thig court has said that there may be such a
forfeiture. In Kendall v. Winsor, 21 How.
322, 329, 16 L. Ed. 165, Mr. Justice Daniel,
speaking for the court, delivered & very
clear and forcible opinion on what the inven-
tors who sought patents owed the public.
One passage in that opinion is apposite here:

“Tt i, said the Justice, “the unquestionable
right of every inventer to confer gratuitously
the benefits of his ingenuity upon the publie,
and this he may do either by express declara-
tion or by conduet equally significant with lan-
guage—such, for instance, as an sequiescenca
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with full knowledge in the use of his invention
by others; or he may forfeit his rights as an
foventor by a wiliful or negligent postponement
of his claims, or by an attempt to withhold the
benefit of his improvement from the public untii
4 similar or the same improvement should have
beer made and introduced by others.”

In the case before us, we have the feature
Iast alluded to. Many inventors were at
work in the same field, and had made ad-
vances in the art, and the government had
used them. When Woodbridge conceived that
the time for him had come to sssert his mo-
nopoly, he became aware of the faet that in
his specifications and claims, as allowed, he
had not covered the real advance made by hig
unconscious competitors, and that was the
use in 2 rifled gun of a ring or sabot without
projections to fit into the rifling of the bore,
whkich because of the softness of the metal of
the ring under the heat and pressure would
do so without projections; and so 9145 years
after his patent had been allowed, but not
issued, he applied for a change of specifica-
tons and claims, so that he might cover the
patents of these subsequent inventors.

Reference is made to the custom of the
Patent Office in 1852, and its permission and
acqulescence in the consignment of Wood-

*%58
bridge’s specifications and order for is*sue
of his patent to the secret archives, as an
excuse and explanatiom for his course, But
thig is no justification, By the terms of his
letter directing it to be done, he said he
wished to apply for foreign patents and that
he would not ask delay for more than g year.
Moreover, section 8 of the law of 1836,
quoted above, wherein is found the only au-
thority for such a proceeding, limits the
vpossible period of the deposit in the secret
archives to one year, for the evident pur-
pose of preparing a model. Here the find-
ings show that the model had been filed
before the deposit, and also show that he
never applied for a foreign patent. These
circumstances only emphasize the truth of
his avowal of 1862 that he was deliberately
delaying the Issue of his patent, so that its
term and monopoly would reach forward to
include nearly 10 more years of the future
and cover a much more commercially lucra-
tive period than #f he had obtained his
patent when he might and should have re-
quested it. Thus he would have deprived
the public of a decade of free use of the
patent which the law intended. It is true
that, under the special law authorizing this
actlon, Woodbridge’s representatives could
not recover compensation from the govern-
ment except for the period of 17 years from
1852. But this feature of the special law is
immaterial in considering the jurisdictional
question whether by his conduct he forfeited
bis right to his patent., That must be de-
cided on the facts as they were between 1859
and 1862, Had he taken out his patent in
1852, he would have been entitled to a term
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of 14 years, with a contingent possibility of
an extention for 7 years more. With the
change of the law in 1861, had he succeeded
in his effort on the last day of that year, he
would have secured a patent for 17 years
from 1862. To state it in another way, his
certain term, i# he had been diligent and not
sought to evade the law, would have expired
in 1866. X¥ad he succeeded in his illegal plan

5o
*and procured a patent in 1862, his term
would have ended in 1879. Part of this un-
consciongable postponement of the end of his
monopoly was due to the change of law in
1861, but nearly 10 years, as already said,
was the result of his deliberate design,

No case cited to usg presents exactly these
facts, but the general principles upon which
this court has proceeded in cases of abandon-
ment by conduct and its views of the rights
of the publiec, and the purpose of the consti-
tutional authority to grant patents and of
Congress in its legislative execution of that
purpose, set forth in those cases, leave no
doubt of the conclusion we must reach. Pen-
nock v. Dialogue, 2 Pet. 1, 7 L. Ed. 327;
Wyeth v, Stone, 1 Story, 273, 282, Fed. Cas,
No. 18,107; Show v. Cooper, 7 Pet. 292, 8 L,
Ed. 689; Kendall v. Winsor, 21 How. 322,
829, 16 L. Ed, 165; Planing-Machine Co. v.
Keith, 101 U. 8. 479, 485, 25 L. Ed. 939;
United States Rifle & Cartridge Co. v. Whit-
ney Arms Co., 118 U. 8. 22, 25, 6 Sup. Ot
950, 30 L. Ed. 53. _

Of course the conclusion that patents have
been abandoned by conduct in such cases are
reached by inference that the delay and oth-
er circumstances indicated an intention to
give up effort to secure g patent. The cir-
cumstances usually relied on to show aban-
donment are a rejection of an application
for a patent by the Patent Office and unex-
plained delay in prosecuting appeal from
one of the several executive tribunsals to an-
other provided in the procedure of obtaining
a patent. From these intent to abandon is
presumed. It is urged that such authorities
have no application because intent to aban-
don cannot be inferred from the delay in
this case. That is true; but our conclusion
rests, not on neglect and intention to give up
the patent, but on a dellberate and unlawful
purpose to postpone the term of the patent
the inventor always intended to secure.

The case which comes nearer in ity facts
to this than any other, and is & case of for-
feiture rather than abandomment i{s that of

G0
Macheth-Evang Glass Co. v. General *Electrie
Co., 246 Fed. 695, 158 C. C. A. 651. There
an inventor of a process for making glass
used it in secret for nearly 10 years, selling
the product. At the end of that time when
the secret was betrayed by an employee, the
inventor applied for a patent . It was held
by the Circuit Court of Appeals of the Sixth
Circuit in a8 most satisfactory opinion by
Judge Warrington, that the policy of the
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patent law to secure to the public the full
benefit of inventions after expiration of the
tixed term deemed sufficient reasomably to
stimulate invention, would be defeated if an
inventor could withhold his invention from
the public for an indefinite time for his own
profit, and that the right to preserve a mo-
nopoly in an invention by keeping it a trade
gecret and the right to secure its proteetion
under the patent laws were inconsistent and
could not both be exercised by an inventor.
The gist of the reason for the conclusion
there was the same as here, that the purpose
and result of the conduct of the inventor
were unduly to postpone the time when the
public could enjoy the free use of the inven-
tion.

Mr, Justice Clifford, in Bates v. Coe, 98 U.
8. 81, 46, 25 L. Ed. 68, when considering the
validity of a reissued patent, used these
words:

“Inventors may, if they can, keep their inven-
tion seeret: and if they do for any length of
time, they do not forfeit their right te apply
for a patent, unless another in the meantime
has made the invention, and secured by patent
the exclusive right to make, use, and vend the
patented improvement. Within that rule and
gubject to that condition, inventors may delay
to apply for a patent.”

And in Parks v Booth, 102 U. 8. 96, 105,
26 L. Bd. 54, the saume Justice said:

“{Jnlegs inventors keep their inventioms se-
?ret, they are required to be vigilant in gecur-
ing patents for their protection.”

g1

*These remarks were not necessary to the
conclu®ion in the case he was deseribing, and
thoge in Bates v. Coe have given some con-
cern to judges having to consider actual
cases of deliberate delay. Chief Justice Al-
vey, of the Court of Appeals of the District,
gaid of them (In re Appeal of Mower, 15
App. D, C. 144, 152, 153):

“Phig, doubtless, is a correct gemeral prop-
osition; but, like all general propositions, it
may have its exceptions woder special and par-
ticular circumstances, even where the inter-
vening rights of third parties have not been
gsecured by patent.

“he patent laws are founded in a large pub-
lic policy to promote the progress of science
and the useful arts. The publie, therefore, is a
most material party to, and should be duly con-
sidered in, every application for a patent, se-
curing to the individual a monopoly for a Hm-
jted time, in consideration for the exercise of
his genius and skill. But the arts and sciences
will certainly mot be promoted by giving en-
couragement to inventors to withhold and con-
ceal their inventions for an indefinite time, or
to a time when they may use and apply their
inventiops to their own exclusive advantage,
irrespective of the public benefit, and certain-
1y not if the inventor is allowed to concea) his
invention to be brought forward in gome after
time to thwart and defeat a more diligent and
active inventor, who has placed the bemefit of

pig inventiom within the reach and knowledge
of the public.”

Judge Warrington, in the Macbeth-Evansg
Case, supra, refers to the same remarks (246
Ked, 705, 158 C. C. A. 661) as follows:

“We therefore cannot think that the rule laid
down in Pennock v. Dialogue and Fendall v.
Winsor was intended to be qualified by the re-
marks of Mp, Justice Clifford in Bates v, Coe.
% = ® VWe are confirmed in this by the ref-
erence made in Bates v. Coe * * * to the
decision in Pemnock v. Dialogue and to the ef-
fect of the legislation enacted since, and par-

*G2

ticularly by the view expressed by *the same
Justice while sitting on the cireuit in Jones
v. Sewall, 3 Cliff. 563, 592, 593, Fed. Cag. No.
7,495, where, in distinguishing between the in-
tent to be inferred from experimental practice
of an invention and practice for gaim, he said:

wigych an inference [of intention to sur-
render the invention to the public] is never
favored, nor will it in general be sufficient to
prove such a defense, unless it appears that
the uge, exercise, or practice of the invention
was somewhat extensive, and for the purpose
of gain, evincing an intent on the part of the
fnventor to secure the exclusive benefits of his
jnvention without applying for the protection
of letters patent.””

We coneur in these explanations and qual-
ifications of Mr. Justice Clifford’s general
remarks in Bates v. Coe and for the reasons
given. They certainly should not be con-
strued to militate against our conclusion in
this case and the reasons upon which it is
founded.

Counsel for the appellant relies chiefly on
the cases of Smith v, Goodyear Dental Vul-
canite Co., 93 U. S, 486, 23 L. rd. 932, Col-
gate v, Western Union Telegraph Co., 6 Fed.
Cas, 85, and United States v. American Bell
Telephone Co., 167 U. S. 224, 17 Sup. Ct. 809,
42 L. Ed. 144, known as the Berliner Case.
The first two cases have no bearing on this
cage. In them the court found as a fact that
the delays of the inventor in prosecuting his
claims in tke Patent Office after rejection
were not due to an intention to abandon, but
to his necessitous circumstances. In the Bex-
liner Case there was also a question of fact
but a different one. The government charged
jn that case, as it is charged here. that the
telephone company, the owner of the inven-
tion, deiiberately delayed proceedings in the
Patent Office for thirteen years in order that
when its main Bell patent expired, the pat-
ent for the indispensable Berliner device
might overlap and continue the monopoly &s
a whole. A reading of Mr. Justice Brewer's

*g3
opinien in that case shows that the at*tention
of the court was chiefly directed to the issue
whether as 8 fact the delay was due to the
deslgn of the owner of the invention or te
cireumstances over which it had no control,
including the rules of the Patent Otfice, the
delays of the examiners, and the peculiar
situation as to applications for patents in that
active fleld of invention. The court found
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this Isgue against the government gnd In
tavor of the patentee whose patent the g0V~
ernment wag attempting to cancel for this
fraud and could only cancel by clear and
«convineing proof. In the case at bar the de-
sign of the inventor is disclosed by his own
-avowal, and his plan of nonaction was not
in accord with the rules of procedure in the
Patent Otfice, but was in plain violation of
the statutory Iaw.

The conclusion that Woodbridge forfeited
hig right to a patent by his delay ip taking it
from 1852 to 1862 makes it unnecessary for
us to consider whether he sbandoned it by
his wholly unexplained delay of 9 more years
in prosecuting his appeal from the decision
©0f the Board of Examiners in J uly, 1862, to
the Commissioner of Patents unti] January,
1871, It also relieves us from going into the
question whether the government’s use of
subsequent patents for improvements in ad-
Justing projectiles for firing from cannon em-
braced the invention of Woodbridge as con-
tained in his specifications and clalms al-
lowed in 1852. .

The judgment of the Court of Claims dis-
missing the petition is

Affirmed,

|
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McGREGOR v. HOGAN, Sheriff, ot al,

(Argued Oct, §, 1923. Decided. Nov. 12,
1923,)

No. B8.

4. Constltutional law &=284(2)—Taxation g==
452—S8tate statufe authorizing assessment In
oxcess of valaation stated in return without
previeus notice held not violative of due
process clause,

Laws Ga. 1913, p. 127, § 6, authorizing as-
sessment by the board of county tax assessors
in an amount in excess of the valuation stated
In taxpayer’s return, without previous notice
to him, or hearing as to valuation, held mnot
violative of due process clause, in view of pro-
vision requiring subsequent notice to the tax-
Ppayer and according him the right to a hearing
before arbitrators.

2, Courts &=o366(1)—Construction of state
statute by highest court of the state is con-
clusive,

The construction of a state statute by the
highest state court will be accepted by United

States Supreme Court.

3. Taxation ¢&=493l%, New, vol. 16A Key-No.
Series—Statute entitling taxpayer to an “ar-
bitration” hald to provide for a hearing he-
fore the arbitrafors.

Laws Ga. 1918, p, 123, entitling a taxpayer,
who is dissatisfied with assessment by board
of county tax assessors, to demand an “arbitra-
tion,” and requiring the arbitrators to take
an official eath “before entering upon a hear-
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ing,” Reld to entitle the taxpayer to a hearing
before the arbitrators,

[Bd, Nete.—For other definitions, see. Words
and Phrages, First and Second Series, Arbitra-
tion.]

4. Constitutfonal law €284 (2)—Due process
not denied, if taxpayer is granted hearing on
assessment before final determination of vale
uation,

It is not essential to due process that tax-
payer be given notice and hearing before the
value of his property is originally assessed;
it being sufficient if he iz granted the right to
be heard on the assessment before the valna-
tion is finally determined, :

5. Taxatlon @==463—Taxpayer who falled to
demand an arbitration under a statute aoc-
cording him right thereto could not subse-
quently complain of assessment.

Taxpayer, who was given notice of assess-
ment by board of county tax assessors in an
amount in excess of the value stated in tax-
bayer’s return, under Laws Ga, 1913, p. 123,
but who did not demand an arbitration under
such statute, could not thereafter complain of
the assessment,

In Error to the Supreme Court of the
State of Georgia.

Buit by Charles E. McGregor against
George P, Hogan, Sheriff of Warren County,
Georgla, and others. Judgment for defend-
ants was affirmed by the Supreme Court of
Georgia (153 Ga. 473, 112 8. E. 471), and
plaintiff brings error. Affirmed.

Mr. L. D, McGregor, of ‘Warrenton, Ga., for
plaintiff in error.

Mr. E. P, Davis, of Warrenton, Ga., for de-
fendants in error,

Mr. Justice SANFORD delivered the opip-
fon of the Court.
MecGregor, the plaintiff in error, filed a pe-
tition in & Superior Court of Georgia to en-
5

23
join the enforcement of *an execution for
taxes assessed against his property, alieging
that the Tax Equalization Act (Georgia
Laws 1913, p. 128) under which they had
been aswessed was in confliet with the due
process clause of the Fourteenth Amendment,
After a hearing on pleadings and proof judg-
ment was entered denying the injunction.
This was affirmed by the Supreme Court of
the State. 112 S. 1. 471, 153 Ga. 473,

MeGregor's contention here, as It was in
the State courts, is that by Section § of the
Tax Equalization Act the sssessment of taxes
made by the Board of County Tax Assessors
ex parte “becomes final and conclusive
against the taxpayer without any notice or
an opportunity to be heard thereon,” thereby
depriving him of his property without due
process of law,

This Act was before this Court in Turner
v. Wade, 254 U. 8. 64, 41 Sup. Ct. 27, 65 L.
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