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I. INTRODUCTION 

Patent Owner Micron Technology, Inc. (“Micron” or “Patent Owner”) 

respectfully requests Director Review of the Board’s Institution Decision (“ID” or 

“Decision”) instituting an inter partes review of claims 1-4, 6-10, 12-13, 16-18, 23-

26, 28, 30, and 32 of U.S. Patent No. 8,945,996 (“the ’996 patent”).  Further, Micron 

requests that the Director stay this IPR proceeding while it renders its decision in 

this Review, consistent with its Order in the TikTok IPRs (see infra). 

Yangtze Memory Technologies Company, Ltd. (“YMTC”) is the Petitioner in 

this IPR.  YMTC is China’s state-owned enterprise focused on the manufacture of 

NAND semiconductor memory devices; there is no factual dispute on this point.  

IPR2025-00098, Paper 8, 2-12.  YMTC has filed several IPR petitions against 

Micron—the only US-based manufacturer of semiconductor memory devices—in 

furtherance of the Chinese government’s strategic initiatives in the semiconductor 

industry.   

On March 12, 2025, in its preliminary response, Micron argued that under 

controlling US Supreme Court precedent (namely, Return Mail) YMTC cannot file 

an IPR petition, because it is not a “person” within the meaning of 35 U.S. Code 

§ 311 (at a minimum, the Board should exercise its discretion to deny institution 

under 35 U.S. Code § 314(a)). 
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On June 2, 2025, in a different IPR proceeding, the Board narrowly interpreted 

Return Mail to allow TikTok (which the Chinese government owns) to file IPR 

petitions.  IPR2024-00757, Paper 33. 

Just days later, on June 5, 2025, the acting Director, sua sponte, determined 

that Director Review is appropriate to reconsider the Board’s decision in the TikTok 

proceedings.  IPR2024-00757, Paper 34, 3.  As a result, the acting Director also 

stayed the IPR proceedings that were subject to Director Review.  Id.

While that Director Review was pending, on June 10, 2025, the Board 

instituted the instant IPR (IPR2025-00098), applying the same reasoning and citing 

the same authorities as it did in the decision that is subject to Director Review in the 

TikTok proceedings.  IPR2025-00098, Paper 15, 18 (recognizing that the TikTok 

decision is subject to Director Review). 

This Request demonstrates that the Board committed legal error in instituting 

IPR proceedings here.  Micron expects that the Director Review in the TikTok 

proceedings will address aspects of the Board’s decision that led the Board to 

institute IPR proceedings here.  Importantly, this Request also demonstrates that 

regardless of the Director’s ruling in the TikTok proceedings, the Board erred in 

instituting IPR proceedings here because Micron presented a much different record 

than in TikTok and uniquely raised discretionary denial under 35 U.S.C. § 314(a) as 

a basis for non-institution. 
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II. BACKGROUND: STATEMENT OF CASE 

On November 18, 2024, YMTC filed an IPR petition challenging various 

claims of the ’996 patent.  IPR2025-00098, Paper 2.  On March 12, 2025, Micron 

filed its preliminary response, demonstrating that the Board should deny institution 

because (1) YMTC is not a “person” entitled to file an IPR petition, (2) YMTC failed 

to identify all RPIs, and (3) at a minimum, the Board should exercise its discretion 

to deny institution.  IPR2025-00098, Paper 8, 15-31.  On June 10, 2025—despite 

recognizing that the TikTok IPRs were under Director Review—the Board instituted 

IPR2025-00098 based on the same reasoning that it invoked in the TikTok IPRs that 

are under Director Review.  IPR2025-00098, Paper 15, 18 (recognizing that the 

TikTok decision is subject to Director Review). 

III. LEGAL STANDARD 

Requests for Director Review of a Board’s institution decision “shall be 

limited to decisions presenting (a) an abuse of discretion, (b) important issues of law 

or policy, (c) erroneous findings of material fact, or (d) erroneous conclusions of 

law.”  See USPTO, Revised Interim Director Review Process at 2.B (Availability of 

Director Review: AIA Trial Proceedings) (last modified May 23, 2025). A party 

seeking Director Review must identify matters that the Board “misapprehended or 

overlooked” (id. at 5.A.iii), which occurs when the Board’s decision “(1) is clearly 

unreasonable, arbitrary, or fanciful; (2) is based on an erroneous conclusion of law; 
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(3) rests on clearly erroneous fact findings; or (4) involves a record that contains no 

evidence on which the Board could rationally base its decision.”  Ultratec, Inc. v. 

CaptionCall, LLC, 872 F.3d 1267, 1272 (Fed. Cir. 2017); 37 C.F.R. § 42.71(c)-(d). 

IV. ARGUMENT 

The Board Based its Institution Decision on Erroneous 
Conclusions of Law and Factual Findings 

Micron’s preliminary response demonstrates that institution was improper 

because (1) YMTC is not “person” and thus is not entitled to file an IPR petition, 

and (2) YMTC failed to identify all RPIs.  IPR2025-00098, Paper 8, 15-31.  As 

demonstrated below, in rejecting these arguments, the Board’s institution decision 

commits both legal and factual errors. 

First, the preliminary response demonstrates that under the controlling Return 

Mail precedent, a “sovereign” (and those under its control) is not a person that may 

file an IPR petition.  IPR2025-00098, Paper 8, 16 (citing Return Mail, Inc. v. U.S. 

Postal Serv., 587 U.S. 618, 626 (2019)).  Thus, YMTC1, like the USPS, cannot file 

1 The patent owner in TikTok provided a very thin factual record (just a few exhibits) 

on the issue of government ownership and control, which the Board found “too 

speculative to be credited” to show that the Chinese government owned and 

controlled TikTok.  IPR2024-00757, Paper 33, 14.  By contrast, Micron provided a 
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an IPR petition.  Id., 16-17.  Indeed, YMTC is just like the USPS in relevant respects: 

both are independent enterprises that a government controls.  Id., 17.   

The Board committed legal error in its decision by concluding that because 

YMTC is a “company,” it can file an IPR petition.  IPR2025-00098, Paper 15, 17.  

As the preliminary response explains, in 1970, Congress transformed the 

government’s postal service from a cabinet-level department (i.e., the Post Office 

Department) into a self-sustaining “independent” enterprise (i.e., the USPS), 

controlled by the U.S. government.  IPR2025-00098, Paper 8, 17 (citing The Postal 

Reorganization Act, Pub. L. No. 91-375, 84 Stat. 720 §201 (1970)).  Thus, 

interpreting Return Mail, as the Board did, to allow an entity that a government 

controls to file an IPR petition merely because it is a “company” constitutes legal 

error.  Further, while the Board’s decision states that Petitioner does not identify any 

basis to exclude a “company” as a person, the decision overlooks the critical fact 

that the USPS is an independent entity under government control, just like YMTC 

fulsome factual record (with dozens of exhibits) supporting its assertions (e.g., 

regarding Chinese government ownership and control of YMTC and its plans to 

control the semiconductor sector).  For instance, Micron showed that U.S. policy 

makers and the U.S. administration agree that the Chinese government controls 

YMTC.  IPR2025-00098, Paper 8, 2-12. 
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is a “company” under the Chinese Communist Party’s (CCP’s) control.  IPR2025-

00098, Paper 15, 17.   

The Board also commits legal error by interpreting Return Mail to require a 

“government-specific analysis,” namely, whether an entity receives different 

treatment in an adversarial proceeding than a private party.   IPR2025-00098, Paper 

15, 18.  But Return Mail imposed no such requirement.  The decision merely 

explained why it was not surprising that relevant statutes define “person” to exclude 

governments (and the companies under government control).  Return Mail, 587 U.S. 

634-36.  The underlying reasoning aside, the statutory framework governing IPRs 

proceedings precludes governments (and companies under government control) 

from filing IPRs.  Id., 626.  Put simply, there is no discretion to exercise here because 

YMTC is not a “person” and thus cannot file an IPR.  Regardless, the Board commits 

a factual error here, because it fails to consider the different treatment (even if that 

were a requirement) that YMTC may receive in view of its designations, e.g., as an 

entity on the U.S. Department of Commerce’s “Entity List.”  IPR2025-00098, Paper 

8, 10-12. 

Second, in addressing the RPI issue, the Board effectively punts, holding that 

while the Chinese government may be an RPI, parties can address that in future 

proceedings.  IPR2025-00098, Paper 15, 21.  This cart-before-the-horse analysis 

amounts to legal error because resolution of the RPI issue is both a threshold 
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determination and a condition precedent to the maintenance of an IPR preceding and 

necessarily demands termination of the IPR proceedings with respect to this patent.  

Micron’s preliminary response demonstrates that because the one-year statutory 

time to file an IPR has long past, resetting the original filing date to add China (as 

the Board should) would time-bar the IPR and require termination.2   IPR2025-

00098, Paper 8, 26-27.   

Moreover, even if the Board were to allow the addition of the Chinese 

government at this late date as an RPI, doing so would require termination of the 

IPR, because the Chinese government cannot be a petitioner even under the Board’s 

narrow view of Return Mail. 

The Board Erred in Declining to Exercise Its Discretion to Deny 
Institution 

The preliminary response demonstrates that, at a minimum, the Board should 

exercise its discretion under 35 U.S.C. § 314(a) to deny institution because of the 

2 In TikTok, the Board had joined several other petitioners into one proceeding 

such that the IPR would continue regardless of any Return Mail ruling.  IPR2024-

00757, Paper 33, 15 (“Thus, even if we terminated TikTok’s IPRs, this would not 

require termination of the joined parties’ IPRs.”).  By contrast, there are no joined 

parties in the Micron/YMTC IPRs. 
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control that the Chinese government has over both YMTC, as the petitioner, and the 

Petition.  IPR2025-00098, Paper 8, 27-28.  The TikTok proceedings do not raise the 

issue of discretionary denial under 35 U.S.C. § 314(a).  Micron’s preliminary 

response explains that the Director (and Board under the Director’s direction) has 

“broad” and “complete discretion” in discretionarily denying petitions.  Id., 27 

(citing Harmonic Inc. v. Avid Tech., Inc., 815 F.3d 1356, 1367 (Fed. Cir. 2016)).  In 

its institution decision, however, the Board legally errs by treating Micron’s 

argument as one that falls under the new discretionary denial factors which, due to 

the timing of Micron’s preliminary response, the Board cannot consider.  IPR2025-

00098, Paper 15, 22.  As the preliminary response expressly cites—under the old 

discretionary denial guidance—the Board has discretionarily denied a corporate 

entity’s petition because the entity was in privity with the U.S. government (like 

YMTC is with the Chinese government).  IPR2025-00098, Paper 8, 27-28 (citing 

Microsoft Corp. v. Sci. Applications Int’l Corp., IPR2019-01311, Paper 35 at 13-14 

(PTAB Jan. 27, 2020)).  Applying this precedent here would require joinder of the 

Chinese government, which would reset the original filing date and require 

termination of the IPR.   

Moreover, the Board rests its rejection of discretionary denial under 35 U.S.C. 

§ 314(a) on its incorrect reading of Return Mail.  IPR2025-00098, Paper 15, 22.  

Under the correct reading of Return Mail, YMTC is a sovereign that cannot file an 
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IPR.  At a minimum, the Board should exercise its discretion to deny institution to 

prevent YMTC from escaping the holding of Return Mail based on technicalities 

surrounding how the Chinese government decided to organize its operations.  

V. CONCLUSION 

Accordingly, the Director should stay this IPR proceeding while it decides 

this Request and then vacate the Board’s institution decision. 

Respectfully submitted, 

Dated:  June 24, 2025 ORRICK, HERRINGTON & SUTCLIFFE LLP 

By:    /Jeremy Jason Lang/  
Jeremy Jason Lang 
Lead Counsel for Petitioner 
Reg. No. 73,064 
Orrick, Herrington & Sutcliffe LLP 
1000 Marsh Road 
Menlo Park, CA 94025-1015 
T: (650) 614-7400 
F: (650) 614-7401 

Counsel for Patent Owner Micron Technology, 
Inc. 
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